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Objectives of the Study 


The U.S. is me of the fev develaped nations in the world which 
requires the use of "fommalities" as part of its administratimm of the 
copyright law. Other nations, particularly those which are members of the 
Bere convention, do not have such requirements and operate their copyright 
systems without the degree of centralization which exists in the U.S. Over 
the years, questions have arisen as to the value of the U.S. system of 
fommlities. A partial answer to this question can be detemined by 
cbserving the purposes and extent to which the formalities are used and the 
costs and benefits of such formalities. 


This document is a report of an investigation of the costs and 
kenefits of the United States' system of copyright fommlities. The 
copyright formalities of interest here are copyright notice, deposit, 
registratim and recordaticn. Notice refers to the requirement that a 
published work contain a copyright notice. Deposit is the requirement that 
ane or more copies of the work be deposited with the Library Congress. 
Registration itself is the procedure in which the basic facts of ownership 
(Copyright) are placed on public record. Finally, recordatim is the 
process whereby a public record is maintained by the Copyright Office of 
transfers or changes in ownership rights. 


The primary cbjective of the study was to determine the feasibility 
of doing cost and benefit analysis in such a camplex environment. im order 
to do this it was necessary to develop a conceptual framework for 
addressing the volume, costs and benefits of activities related to these 
four formalities. Included in this cbjective was the need to identify the 
relationships among system costs and benefits, and insofar as possible, to 
identify those variables affecting costs or benefits. Thus, at the 
conclusion of the study there would be a basis for comparing all the 
formalities' costs based on transaction quantities or volume, and their 
effectiveness in terms of the consequences of then. 
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A second cbjective of the study was to campare the the U.S. systen 
of fommlities with those of fonmlity-like systems in England, Sweden, and 
France. These countries were selected because they possess both 
substantial similarities and differences in relatim to U.S. industries and 
copyright law. Related to this dbjective, the Copyright Office was also 
interested in understanding how the functions perfouned by U.S. copyright 
formalities are performed in other copyright sytems. In basic terms, we 
view copyright fommalities as supporting an infonmmation system which 
facilitates the recording, storage, retrieval, and use of the "facts of 
qamership." Thus, in looking at "formality-free" systems, we were 
interested in investigating those resources or processes, possibly 
unrelated to copyright, which might facilitate the same or similar 
functions as served by U.S. fommzlities. 


Foumality-like Systems in England, Sweden and France 


In studying the European legal systems, we learmed that they differ 
in significant ways from the U.S. Copyright systems. For example, there is 
a substantial difference between the amount and types of information 
required by the film registration systems of France, Great Britain, and the 
United States. The U.S. copyright system collects relatively snall amoumts 
of basic ownership infommtion conceming the projuctivity of a motion 
picture. In Great Britain, less information is collected concerning 
ownership, but it collects considerable amounts of information about 
production costs and the film's creators. The French system, @ the other 
hand, collects even greater amounts of details comeming the financing, 
production, ownership, and exhibiticm of French films. Because of these 
and other very significant differences among these systems, we did not feel 
that it would be appropriate to campare the costs or even the operatimal 
efficiencies of the different countries‘ registration systems. The 
difficulty of camparison stems not mily from the obviously different 
functions of the three registration systems — this would be like camparing 
apples to oranges —- but also from the fact that the American systen is 
part of an overall management structure (i.e., the U.S. Copyright Office) 
which registers and maintains records for many different forms of artistic 
and intellectual property. 


The results of ovr investigation into European copyright and design 
protection systems were presented in a separate report entitled “A 
Discussion of the Relevance of European Copyright and Design Protection 
Systems to Copyright Formalities in the United States," April 1984. Also, 
portions of the report are highlighted in Section 4 of this report. 


The bottan line of our investigation of European intellectual 
property systems is that although their copyright laws are largely 
"formality~free," businesses doing copyright business use systems of 
registration and recordation sanewhat similar to those found in the U.S. 
Even though the European systems of formalities we identified were separate 
fran the copyright laws in their host countries (and in some cases outside 
the govermment) they all performed functions similar to those of the U.S. 
copyright system of formalities. 


Cost and Benefits of Formalities in the Motion Picture and Textile 
Industries 


The Copyright Office selected two industries ta serve as the focus 
of this pilot project: the motion picture and fabric design industries. 
Although, these two industries are very different, they are both users of 
copyright. However, they differ substantially in their use of copyright. 
The former is a very heavy user of copyright, in terms of the acquisition 
of works to convert into motion pictures, the registration of films and 
videotapes, and in the licensing and sale of distribution and other 
subsidiary rights. We learned from interviews and the industry surveys 
that because of the large number of dollars involved, legal personnel 
associated with the motion picture industry can afford to leave nc stone 
unturned in protecting and promoting the interest of their employers or 
clients. 


The likelihood that a particular work will be registered in the 
textile industry, on the other hand, is not nearly as high. Many firms and 
individuais in the industry are either unaware of how copyright law can be 
used to protect their designs, or, even though they may be aware of the 
ease with which textile and fabric patterns are "created" or copied, they 
may be reluctant to register works which would have a short market life 
anyway. This was found to be particularly true in Great Britain, as well. 


Summary of Results 


Below a summary of results are given for the study of costs and 
benefits of U.S. Copyright formalities. These results reflect in-depth 
interviews with key individuals and industry spckesmen from the U.S. and 
England, France and Sweden. The results also reflect findings from a 
statistical survey of 233 lawyers and senior executives who are concemed 
with cooyright in the motion picture and textile industries. Finally, an 
in-depth analysis was performed on appropriate activities and their costs 
associated with registration, deposit, recordatiam and related processing 
at the U.S. Copyright Office. 


The copyright canmmunity dealing with motion pictures and fabric 
designs is estimated to camsist of about: 


@ 2°99 law fimms or individual lawyers in private practice; 


® 157 for-profit organizatios associated with productim and/or 
distributicn of feature-length motion pictures; 


@ 100 for-profit organizatios associated with the manufacture, 
distribution, ox sale of textile piece goods, apparel fabrics, 
clothing or other textile-related products; and 


e 155 for-profit and non-profit organizations such as trade asso- 
ciations, research institutes, etc. 


Altogether, it is estimated that there are about 2,180 attomeys who have 
recently been involved in copyright-related matters; 1,450 of them in law 
firms, 230 in motim picture campanies, 50 in textile canpanies, and 450 in 
other types of organizations. 


Fran the survey of copyright and industry executives, it is estina- 
ted that there were a total of 6,330 registratimms of motim picture works 
and 9,490 fabric design works in the year prior to winter 1984/85. The 
cost to the U.S. Copyright Office for processing these works (receiving and 
processing claims, examining works, and prodwing registratim and filing 
deposit claims, and responding to requests) is estimated to be about 
$450,000 (i.e., $180,000 for motion picture works and $270,000 for fabric 
designs). Revenue at $10 per registratim and deposit is estimated to be 
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about $160,000. Cost to the Copyright Office for recording an estimated 
2,980 transfers of motion picture works and 320 fabric design works is 
about $55,000. 


Compared to the cost to the industries, the cost to the Copyright 
Office seems minimal. Im fact, the cost of registration, deposit and 
recordation to the Copyright Office is only three percent of the cost of 
copyright related activities incurred by the motim picture and textile 
industries. It costs the motion picture industry about $11.1 million to 
register and deposit motion picture works. The corresponding figure for the 
textile industry is $2.2 million. It costs much more to register a motion 
Picture work than a fabric design work (about $1,750 canpared to $230). 
Part of the discrepency in average costs is the value of motion picture 
copies deposited ($860 versus $28 for fabric designs), otherwise the 
difference is in the number and type of hours of labor necessary to 
register. For example, the average amount of senior lawyer or executive 
time per registratim in the motim picture industry is 8.8 hours camared 
to 1.3 hours in the textile industry (an average of 1.6 hours is spent 
across both industries by senior attorneys in law firms). Cost to the two 
industries for recordation is about $3.0 million ($2.9 million to the 
motion picture and $100,000 to the textile industries). The average cost 
to the U.S. Copyright Office is about $16.70, but the average cost to che 
motion picture industry is estimated to be $970 and $185 to the textile 
industry. 


It is assumed that the two industries would not choose to incur 
such large expenditures if the value of these formalities were not at least 
as great. Thus, for registration, deposit and recordation, the "value" to 
the two industries is estimated to be at least 32 times the cost to the 
Copyright Office. The question then becames what positive effects are 
derived from these formalities that would warrant such expenditures. The 
beneficial effects of the fommlities are largely derived in three ways: 


@® avoidance of infringarents, 


® enhancements to legal processes (i.e., infringement disputes 
and lawsuits), and 


@ in non-litigation processes, 
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In order to determine the effects qm the first two above, we first describe 
what happens in the two industries conceming mmitoring for potential in- 
fringements and infringement disputes and lawsuits. 


The logical flow of works registered and results of infringenent 
monitoring, disputes and lawsuits are as follows: 


Motion Ficture Textile 


Works registered with U.S. Copyright 
Office 6, 330+ 9, 490+ 


Potential Infringements Identified 


Through Monitoring 4,300 375 
Disputes Initiated (Disputes Disregarded)} 3,890 (410) 337 (38) 
Lawsuit Initiated (Settled) 747 (3,143) 153 (184) 


Trial to Judgenent (Settled prior to 
Judgement or during trial) 96 (651) 26 (127) 


Coviously, potential infringements involve more than the estimated 15, 820 
works registered in the past year by the two industries, although the 6,330 
moticn picture works and 9,490 fabric design works recently registered give 
a relative perspective when considering the number of potential 
infringements identified through fonmal and informal monitoring. 


The two industries expended about $1.3 million in monitoring for 
potential copyright infringements. About 4,300 potential infringements 
were identified in the motian picture industry (at a cost of $1.1 millicn). 
Only 375 potential infringements were disclosed through monitoring in the 
textile industry (at a cost of about $100,000). The cost of identifying po- 
tential infringements averages about $255. The reasons for the discrepency 
in number of potential infringements identified in the two industries is 
not known, but it may be because of the inherent difficulty in recognizing 
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copyright infringements in fabric designs. Of the potential infringements, 
about ten percent were disregarded in each industry. 


Of 3,890 potential infringements in which a formal dispute was ini- 
tiated in the motion picture industry, about 80 percent were settled (2,840 
in favor of the potential plaintiff anc 303 in favor of the potential 
defendent). The total costs to the industry of these preceedings was $1.7 
million and the settlements, in addition to agreements to terminate the 
infringement activities, came to an estimated $9.8 million in monetary 
campensation or recovered legal fees. Thus, the industry was willing to 
pay about $440 per dispute initiated. The average cost and outcames of 
initiated disputes are quite different in the textile industry. There, the 
average cost of waging the estimated 337 disputes that were initiated was 
$2,670 per dispute (or six times that of motion picture disputes). The 
number of disputes settled was 184 (107 settled in favor of the potential 
plantiff and 77 in favor of the potential defendent). A much higher pro- 
portion of settlements in the textile industry was in favor of the poten- 
tial defendent than in the motion picture industry (22% versus 8%). Also, 
a much higher proportion of the initiated suits in the textile industry 
went to formal lawsuits (45% versus 19%). All of these results suggest 
that copyright infringements in fabric designs are much more difficult to 
establish than with motion pictures. 


Of the 747 lawsuits that were initiated in the motion picture in- 
dustry, 651 were settled (562 prior to trial and 89 during trial} and 96 
are estimated to have proceeded to judgement. The cost to the industry of 
these lawsuits was estimated to be about $5.0 million, with settlement 
awards (statutory damages, legal fees or expenses, monetary settlement, 
etc.) to the plaintiffs of $11.5 million and monetary awards to defendents 
of about $200,000. Thus, the average cost to the industry of lawsuits was 
about $6,700, with awards averaging well over twice that amount ($15,700). 
Similar results were observed in the textile industry. There, 153 lawsuits 
were initiated with 26 ‘resulting in trial to judgement (i.e., 17 percent of 
the lawsuits campared to 13 percent for motion picture lawsuits}. An 
estimated 106 lawsuits were settled prior te® trial and 21 during trial. 
The cost to the textile industry of these lawsuits was $1.4 million, with 
settlement awards of $8.31 million to the plaintiff and about $100,000 to 
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defendents. Again, the average cost of lawsuits is higher than for the 
motion picture industry ($9,200 versus $6,700), but awards are larger as 
well ($20,900 versus $15,700). These results reinforce the possible 
difficulties encountered with fabric design copyright infringements. 
However, in both instances the stakes (i.e., value of and revenue fram the 
works) must be substantial due to what the industries are willing to pay: 
$21.7 million in the motion picture industry and $4.8 million in the 
textile industry. 


There is substantial Gide of the important effects of the copy- 
right formalities in the copyright community, at least involving motion 
pictures and fabric designs. Interviews with key persons in the U.S, 
identified four principal advantages of copyright formalities including: 


@ potentially avoids copyright infringement, 
® enhances initiating and expediting infringement proceedings, 


e® provides prima facie evidence of the validity of the copyright 
and it places the burden on the defendent of disproving vali-~ 
dity of ownership or facts given in the certificate, and 


® provides a mechanism for collecting stetutory damages. 


These positive effects are largely borne out in results of the survey of 
attomeys and senior executives in the motion picture and textile 


industries. 


While there is no direct evidence of the effect of copyright forma-~ 
lities on avoidance of infringement, it was found thst copyright formali- 
ties are very important to settling disputes and lawsuits: 


® registration is estimated to be very or somewhat important in 
resolving 76 percent of disputes and 80 percent of lawsuits; 


6 a substantial proportion of survey respmdents indicated that 
copyright notice (52%), registration (66%), deposit (25%) and 
recordation (23%) were important to their most recent lawsuit; 


® prima facie evidence contained in the registration certificate 


was found to be very or sanewhat important in helping settle or 
terminate litigation in 76 percent of the iawsuits; and 
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® when prim facie evidence was challenged, the challenge was 
unsuccessful 8&3 percent of the time; 


Furthemore, canparisons with nm-U.S. Copyright systems appear to favor 
the U.S. system. 


The survey of copyright attomeys and industry executives siggesc 
that they have considerable experience with foreign copyright systers. 
Only 14 percent of the respondents had no experience in conducting 
copyright related matters in forgeign countries (48% had slight, 24% 
moderate and 14% extensive experience). When posed the question "As 
between the United States system and the foreign systen with which you are 
most familiar, which would you prefer to have in force in the United 
States?", 90 percent preferred the current U.S. systen, while oly ten 
percent favored the foreign system. Opinions of respondents showed that 
they overwhelmingly felt the U.S. system to be superior regarding: 


@® ease of determining owership of copyright (63% U.S. superior, 
32% no substantial difference, 5% U.S. inferior); 


@ usefulness/reliebility of registratio systen (63% U.S. supe- 
rior, 28% no substantial difference, 9% U.S. inferior); 


@ cost of using registratim systen (57% U.S. superior, 27% no 
substantial difference, 16% U.S. inferior); and 


e usefulness/reliability of recordatiam systen (64% U.S. supe- 
rior, 31% no substantial difference, 5% U.S. inferior). 


Similar results were abserved for relative performance of U.S. and foreign 
copyright systems for conducting copyright litigation. 


Beme—Campatible Systems 


We also locke] at several altemative copyright systems, particu- 
larly regarding aspects of a system that would be Berme-campatible. 
Several altemative systems are theoretically possible between the extremes 
of maintaining the current U.S. system of copyrignt fommalities and doing 
away with it canpletely. We felt that it would be a useful exercise to 
explore the hypothetical possibjlities of maintaining the U.S. system of 
copyright formalities but opereting it differently from the current systen, 
such that it would help satisfy the requirements for Beme admittance. 


Wp) 
Mave 
4 ‘y 


Our discussion of the requirements for a Beme-carpatible systen 
were guided by the following two assumpticms: 


@® first, we assumed that the U.S. Copyright Office would continue 
to play a major role in the management or implementatim of 
copyright formalities, 


@ Second, we assumed that the system of formalities would be 
voluntery, in the sense that it would be up to the individual 
creator to deteunine the degree and manner in which he or she 
would want to use the formalities, 


According to the text of the current U.S. copyright law (revised 
1976), owmership and the right to protectiq@ in an intellectual or artistic 
work is autanatic at the moment of creation. However, although the use of 
U.S. copyright formalities is volimtary, the capability to invcke or access 
the full range of remedies attendant to copyright protection is conditional 
on the use of these formalities. The conditions attached to the formali- 
ties are set forth in U.S. copyright law. Acknowledging our legal and pcr 
litical naivete, we perceived that those aspects of the current systen 
which would require "fixing" (so as to be Berme-compatible) are the 
conditions embedded in the copyright statutes governing the formalities, 
not the formalities themselves, per se. On this premise we attempted to 
identify the conditions governing the fommalities and related factors, and 
locked at ways in which these conditions could be altered so as to camply 
with Beme membership requirements, The hypothetical modifications to the 
conditions are discussed in Section 4 of this report. 


SECTION 1 
INTRODUCTION 


The copyright lew of the United States differs from that of other 
major nations in that it contains several provisions known as 
"formalities." These formalities, several cf which are administered by the 
Copyright Office, include; 


@ the use of a copyright notice (viz. the ©). 
® a system for registering claims to copyright, 


® a systen for recording transfer of copyright owership and 
other informatiqn pertaining to copyright, and 


e® a system for depositing copies of published works. 


These formalities are largely unknown outside the U.S. and, perhaps 
surprisingly, within this country there have been no rigorous dbjective 
examinations of the usefulness of formalities. This is the first substan- 
tial effort in that direction of which King Research, Inc. is aware. 


An approach to addressing issues of this type, which has been eff- 
ective in areas such as scciil and defense programs is cost-benefit 
analysis, i.e., to estimate the costs and benefits of altemative feasible 
systems and use this information to select a preferred system and course of 
actio. The principal qdjective of this study is to detemine whether 
cast-benefit analysis can be used to evaluate Y.S. copyright fomslities. 


The approach of this study is twofold. 
1. Develop a conceptual framework for analyzing the costs and 
benefits of copyright formalities. 


2. Implement this framework by conducting a pilot program that: 


@ addresses the motim picture and fabric design industries 
only, and 


® campares U.S. laws and practices with those in England, 
France, and Sweden. 


The motion picture and textile industries were selected for doing 
the pilot study because of their dynamic nature, and their diversity. ‘The 
motion picture industry is in a state of rapid change. New techmology and 
new distributicn methods may be changing the structure of the industry from 
one dominated by large, traditional corporations to smaller, regional inte- 
rests involved with cable, satellite transmission, and video recording. 
Qwnership rights are a key issue, as attested to by the recent writers' 
strike and negotiations @m off-the-air taping. 


Textiles are also changing rapidly. This traditional, Fighly de- 
centralized industry is undergoing a transitim in respmse to developments 
of synthetic fibers and comstant changes in fashion, In both Europe and 
the United States, campetitim fron imports produced in countries with much 
lower wage rates exacerbates the need to campete, to stay ahead, 


These are two very different industries. But they both have me 
thing in cammon: they depend upon creativity for the development of new 
products. One is a very heavy user of copyright. The other also uses 
copyright, but to a much leSser extent. 


These two industries serve as examples of the way that U.S. copy- 
right operates differently fran other comtries. It is the key difference 
in terms of the formalities which serves as the focus for this study, 


In Sectia 2 of this report we describe the key cmmceptual issues 
to be addressed, and we also describe the cost-benefit framework used dur- 
ing the course of the study. The key point made in that sectim is that it 
is inportant to develop an understanding af the functions and participants 
imvolved in exchanging information about the facts of ownership. In Sec- 
tion 3 we present the procedures used to collect and analyze data required 
by the conceptual framework. 


In Sectiom 4 we describe qualitatively the formelities of copyright 
systems in general, those of the U.S. Copyright System, those of foreign 
copyright systems, and finally those of a "Beme-Compatible" Systen which 
corresponds closely to the current U.S.: Copyright Systen. 


In Section 5 we describe quantitatively the costs, performance and 
effectiveness of that operation at the U.S. Copyright Office, and of the 
entire U.S. copyright canmmnity as it applies to the mcticm picture and 
textile industries. 


In Sectign 6 we provide a summary of input costs, output quantities 
and the effects of copyright registratim end deposit, recordatims, momi- 
toring, and infringement disputes and lawsuits. 


SECTION 2 
CONCEPTUAL FRAMEWORK FOR A COST BENEFIT STUDY 
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Our conceptual framework for performing a cost benefit study in- 
volves six tasks: 


1, Describe the system to be evaluated 

2. Detemine system goals and adjectives 

3. Detemnine evaluation goals and adjectives 

4. Establish cost, performance and effectiveness measures 
5. Determine data collection methods 

6. Determine analysis methods. 


In this sectim, Tasks 1 to 4 are discussed. Tasks 5 and 6 are discussed 
in Section 3. 


2.2 System Descriptim 


The first step in conducting a cost and benefit analysis is a sys- 
ten description. Here we are concemed with, first, understanding how the 
systen works, and secondly, with portraying the system in tems of cons- 
tructs which logically partitim the cost and benefit-related aspects of 
the system. Depending on the system under ccmsideration, the constructs 
used in describing it may address fimections performed, system participants, 
types of use or users, other factors, or sane cambination of factors. Ulti- 
mately, the approach taken to describing or modelling the system should 
allow differentiatiq, in tezms of both costs and benefits, among system 
alternatives. This study of the copyright formalities is an exploratory 
cone, in which the altematives are broadly defined and a major cbjective is 
to identify variables which would be relevant to comsideratiams of any 
altemative. What we are aiming for is a very flexible analysis framework 
which will allow us to test hypotheses about the effects of activities 
within the system on the benefits cbtained. The framework should also be 
fomulated in such a way as to ultimately alloy specific areas of interest 


to be considered in more detail while maintaining the overall system 
context. In this way, for example, the effect of a procedural change in 
deposit could be analyzed when the overall framework is established and 
overall costs and benefits are identified. 


The exploratory nature of the study speaks for making several types 
of distinctions within the system rather than any oe type in great detail. 
Possibilities include the different formalities, the functions perfonred, 
the system participants and types of use. Nomally, field of applicatim 
would also be an area of differentiation as well, but we are restricting 
our analysis, at this point, to the motion picture industry and the textile 
industry. 


The formalities we are addressing are, of course, registration, 
notice, deposit, and recordatim of transfer. For most purposes, registra- 
tign, notice and recordatio can be camsidered together, with deposit 
considered separately. Registratim, notice and recordatim are fimcticn- 
ally similar, each concerned primarily with establishing facts of 
ownership. 


System participants are an important camsideration -- generally 
speaking it is important to know who bears the costs of an activity and to 
whan the benefits accrue. This is certainly a key issue with copyright 
where on the surface, the cost to the goverment of the formalities would 
appear to be greater than with a formality-free systen. In considering 
participants in this study, we will distinguish between goverment and oth- 
er participants and among cwners, intermediaries and users as defined in 
our proposal: 


® Owners -- the individuals or organizations who create and/or 
own rights in the protected works as well as the facts of om- 
ership which may be created, stored, retrieved, and used. 


@ Intermediaries -- the individuals or organizations such as the 
U.S. Copyright Office, who facilitate the creation, storage, 
retrieval, or use of the facts of avynership. 


e Users -- the individuals or organizations who cbtain and apply 
the facts of omership, often for the purpose of ecmnamic gain. 


A flow chart in Section 5 illustrates how these participants interact with 
the U.S. Copyright Office, the principal intermediary. 


Functians identified in our proposal were creation, storage, retri- 
eval and use. These, of course, have to be cosidered in the cmtext of 
the different formalities. Distinguishing among the functions is useful in 
at least two senses: first, in building up the costs of the copyright for- 
malities and, second, in allowing the consideration of altematives which 
would affect q@mly same of the fumctims. At this point these four finc- 
ticns seem relevant to our framework. 


Type of use is a related categorization of the system where diff- 
erent uses may be categorized as follows: 


® Support resolution of disputes and lawsuits related to copy- 
right 


@® Identify or locate the current owner of a particular work which 
you or a client were considering purchasing or licensing 


e@ Detemnine whether a particular work was still protected by 
copy right 


@® Determine whether copyright rights in a particular work had 
been transferred 


@ Determine whether a work similar or identical to another work 
had already been registered 


@ Determine whether additional correspmdence related to the ori- 
ginal copyright certificate might be maintained by the U.S. 
Copyright Office 

e Check to see if a work had been correctly registered 

@ See what else a particular author or creator had produced 

e@ Determine the dete of a work's publicatim 

@ Determine the date of a work's registratim 

@ Find out if the author or creator was the ower 


e Find out if the owner was the author or creator 


@ Locate a group of works which might be available for purchase 
or licensing 


@ Determine whether a work with the same or similar title had 
ever been registered 


@ Other use(s) 


Thése uses map into the functions. Providing information necessery to 
secure pemmission to use a work, for example, is related to the retrieval 
functio. Ultimately, the value of the formalities -- phrased a different 
way, the value of the overall system as qpposed to a fimctiqmal carpment 
of it -- is in the use of information retrieved fram the system. 


This discussiam establishes the primary differentiatioms to be made 
in considering the costs and benefits of copyright formalities on those 
among the various participants and fumctims, with the use functim further 
breken down by category of use, 


The system we have considered above is the system of copyright for- 
malities, the primary focus of our study. In locking at the effectiveness 
of this systen, however, we find that we are concerned with the effect of 
the formalities on the copyright system, and to sare extent the effect of 
the copyright system on U.S. society at large. To eStablish effectiveness, 
we consideréd a total of five levels as shown in Figure 1. The four for- 
malities that are addressed in this study require a number of activities 
and processes in order to be accamplished. We have indicated that these 
four formalities, in tum, support same basic copyright system functions 
that must be achieved in order for the cqapyright system in the U.S. to work 
as enmvisimed. The copyright system, in tum, is Cevised to make our so- 
ciety a more orderly and beneficial cme. One could go m to say that our 
society resides in an intemational enviroment as well. 


2e3 Cetemnine System Goals and Objectives 


System goals are an expression of the purposes of a systen; adjec- 
tives specify the goals in measurable terms. The primary goal of the for- 
Ialities, taken together, is to support the copyright system in the U.S. 
This can in turn be translated into goals for the four formalities and the 
goals for the four formalities in turn into dbjectives. Ultimately, we 
will want to determine the costs of accemplishing each of the cbjectives 
and thé resulting benefits. 


FIGURE 1 
FIVE LEVELS OF THE COPYRIGHT SYSTEM IN THE U.S. 


| U.S. Society | 


U.S. Copyright Systen 


Copyright System Functions 


Activities & Processes 


Our understanding of the goals and cbjectives of the copyright for- 
malities is reflected belw. 


Goal of Registratiam -- to create a system of records containing 
the facts of ownership. 


Goal of Notice -- to create records within the works themselves 
containing the facts of amership. 


Goal of Recordation —- to create a system of records containing the 
facts of transfer of omership of works. 


Objectives of Registration, Notice and Recordation: 
1. to provide evidence of amership in support of litigatim 


2. to provide evidence of omership in assignments and transfer of 
copyright via contracts and licenses 


3. to provide information about ownership for other purposes, 
e.g., to prevent duplication of titles, to locate author 
addresses. : 


Sub-cbjectives of each of the above cbjectives: 


1. to provide information m the facts of ownership and an 
identifiable location 


2. tO provide mechanisms for retrieval of the facts of ownership 
3. to provide official documents mm the facts of ownership. 


Goal of Deposit -—- to facilitate the development of a national col- 
lectim and biblicgraphy, and to provide evidence in support of 
registratim. 


2.4 Determine Evaluation Goals and Objectives 


The primary purpose of this study is the formulation and inpleen- 
tation of a conceptual framework for addressing the volume, cost am effec-— 
tiveness of activities related to the four formalities. From this state- 
ment of purposes cames a primary study goal, that is, the descriptio of 
the current system of copyright formalities in the U.S. Objectives associ- 
ated with this gaal are the separate identification of volume, cost, and 
effectiveness related to the formalities, providing a measure of how well 
system objectives are being met. Included under the primary study goal are 
the need to identify the relationships among system costs and effective- 


ness, and the need, insofar as possible, to identify those variables affec-— 
ting costs or effectiveness. This type of in-depth analysis is facilitated 
by the application of the framework developed to activities in other coun- 
tries. A second study goal is to develacp a framework for describing alter- 
native systems of copyright foumalities (or their substitutes) both in the 
U.S. and in other countries. Included in this framework would be the sys- 
tem costs and effectiveness and variables affecting than. Ultimately this 
framework would enable the Copyright Office to describe altematives to the 
U.S. system of formalities in tems of their costs and effectiveness. 


2.5 Establish Cost, Perfomance and Effectiveness Measures 


We have approached this study fram a systems perspective where for- 
malities might be considered processes in this system (see Figure 2), Each 
fommality has input resources which are required in order to provide it. 
These resources are measured in terms of hours of labor (senior level and 
other) and dollars expended. Output or retim fron these resources expen- 
Ged results in works registered and deposited, works in which notices of 
copyright appear, and works in which transacticms are recorded. The output 
or return is measured in terms of the number of works involved for each 
fommality. Effectiveness of the formalities involve the effects that the 
formalities have on copyright functions such as registering, etc., and le- 
gal processes such as identification of infringements, disputes and law 
suits. There are a number of participants involved with each of these 
functicns. Each participant requires input resources and as a result will 
achieve sane output or return and, perhaps more importantly, same effects. 
For example, plaintiffs and defendents both require labor and costs which 
results in returns such as continuation or temnination of alleged infringe- 
ment activity, injuncticms or mmetary awards (being favorable or unfavor- 
able depending on the perspective). The effectiveness of the fommlities 
is in how they affect the outcomes of these legal processes. There are 
also higher order effects of formalities such as providing imentives to 
creators and those who miket their works. 


The copyright system is not tco difficult to describe in tems of 


input resources expended, outputs or retums, and effectiveness of copy- 
right formalities, What is difficult to measure are the costs and benefits 
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FIGURE 2 


INPUT, OUTPUT, EFFECTIVENESS AND COST AND BENEFIT 
ANALYSIS OF COPYRIGHT SYSTEM FORMALITIES 


Process/Fomralities Input Resources Oucput/Retumn Effectiveness 
Registratian Labor Hours/ No. of Works Effects on (1) Identifica- 
Dellars Registered 


and Deposited tion of Infringerents, Dis- 


rutes and Lawsuits (2) Par- 
Notice Labor Hours/ No. of Works 
Dollars in which ticipants (i.e., Creators, 
Notices Appear 
Legal Comunity, U.S. Copy- 


Recordaticn Labor Hours/ No. of Works right Office, Users etc.) 
Dellars in which 
Transactions - and (3) the oerall Scciety 
are Recorded 


Oost and Benefits: Favorable (Benefits) and Unfavorable (Costs) Comparisms with 
Altematives 
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o£ the formalities using another cost amd benefit approach. By costs and 
benefits we mean the unfavorable (cost) and favorable (benefit) canparismm 
of the formalities with sane altemative, such as (1) legal modification of 
a formality or (2) not having the fommlity, etc. Canparisams can be made 
fron the perspective of all participants and considering their input 
resources, output or returns, and effectiveness. The difficulty is two- 
fold; first identifying relevant altematives and (2) assessing or specu- 
lating what the results are of comparing the current fommalities and their 
altematives. Comparing the U.S. system with nm-U,S. copyright systems 
that do not have the fommalities helps, but it is still far from a good 
camparison. Our original proposal to the U.S. Copyright Office defined 
benefits as what we define here as higher order effects. However, we do 
think it is useful to at least speculate about these camparisons. 


Critical to the identification of camsistent measures is the defi- 
nition of a standard unit, which we call a "transaction". Transactions 
occur among and within the various system participants; they may be 
described in tems of: 


® the individual or organization initiating the transaction 
e the individual or organization responding to the transacticn 
@ whether the transaction corncems the facts of omership 


@ whether the trensactim is initiated as a request for infomm- 
tion or materials 


® whether the transactim involves funds, physical materials, or 
infommation 


® the transaction channel (mail, telephone, in persm, etc.) 


@ whether the transaction involves an internatimal component 
_{e.g., purchase of distribution rights to a foreign film) 


e the cost in tems of time, mmey and other resources involved 
in performing the transaction 


e whether the transactim is voluntary or required by law 
@ the systen function supported by the trensactim 


@ the actual or perceived benefits accruing to the transacticn 
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@® the "unit cost" of the transaction or the total cost cf all 
transactions, aggregated over a variable such as country, 
function, or participant. 


Section 5 provides a quantitative description of most of these transactions 
in both the U.S. Copyright Canmmity and the U.S. Copyright Office. 


Precedurally, cost, performance, effectiveness and benefit measures 


are identified by detailing activities or transactims for each fomnmality, 
functian and participant. This point is amplified in Section 6. 
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SECTION 3 
DATA COLLECTION AND ANALYSIS METHODS 


3.1 Introductiqn 


To apply the framework described in Section 2, data are required 
conceming the usage, the costs and the effectiveness of the copyright 
formalities. These data were collected from a number of sources which fall 


into these categories: 


@ The U.S. Copyright Cammnity 
@® The U.S. Copyright Office 
@ PersMs involved in non-U.S. Intellectual Property. 


In addition, detailed methods and procedures are described for a survey of 
the U.S. Copyright Community. 


3.2 Collection of Data fron the U.S. Copyright Cammmity 


This pilot study focused on two industries chosen purposely by the 
U.S. Copyright Office: the motim picture industry and the textile indus- 
try. Data describing the nature, volume and costs of activities related to 
copyright fommalities in these two industries were cbtained in two stages. 
First, a series of interviews were held with key persmmel who were con- 
cemed with copyright fran the motim picture and fabric design industries 
to solicit their ideas caonceming what infommatia is available and what 
additional information showld be collected from the U.S. Copyright Camm- 
nity. Second, a questionnaire was developed and used to survey U.S. 
Copyright attomeys and industry executives associated with the motim 
picture and textile (or fabric design) industries. 


Interviews with Key Persons from the U.S. Motion Picture and 


Textile Industries Personnel 
A preliminary list of key individuals, consisting of both industry 


executives and attomeys affiliated with the motim picture or textile in- 
dustries, was prepared from several sources. Attomeys with substantial 
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copyright litigation experience in connection with either motion pictures 
or fabric designs were identified through copyright litigation cases listed 
in the Camerce Clearinghouse Directory of Copyright Law Decisims. Indus- 
try executives affiliated with the productim and/or sale of fabric designs 
were identified through the American Textile Manufacturers Institute and 
our project comsultant om textiles, Industry representatives selected from 
the motim picture industry were identified through the membership list of 
the Motion Picture Asscciation of America. Names from these sources were 
marrowed to the following 13 individuals based on follow-up carmmications 
by both telephme calls and letters: 


TEXTILES 
James Silberman Michael Frimer 
Blum, Kaplan, Friedman Patent Counsel 
Silberman & Beran J.P. Stevens 
1120 Avenue of the Americas 1185 Avenue of the Americas 
New York, New York 10036 New York, New York 
Jotn A. GusSow, General Counsel Marvin Pelzer 
M. Lowenstein Corporatim Vera Scarves 
1430 Broadway 5 East 37th Street 
New York, New York 10016 New York, New York 10016 
Anthony LoCicero Lawrence Krell 
Amster, Rothstein & Engleberg Marcus Brothers Textiles 
90 Park Avenue 1460 Broadway 
New York, New York 10016 New York, New York 10036 


Evelyn Leing 

Textile Distributors Association 
1040 Avenue of the Americas 

New York, New York 10018 


MOTION PICTURES 


Harvey Shapiro Will Nix 
Sargoy, Stein & Hanft Motion Picture Industry. 
105 Madison Avenue of America 
New York, New York 10016 522 Fifth Avenue 

New York, New York 10036 
Walter Josiah Noman Alteman 
Vice President & Legal Counsel Vice President 
Paramount Pictures Corporation Motion Picture Export 
1 Gulf & Westem Plaza Association of America 
New York, New York 10023 522 Fifth Avenue 


New York, New York 10036 
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Alan Benjamin Ken Benjamin 


Vice President, Secretary Executive Director, Real 
United Artists Estate Counsel 

1460 Broadway Columbia Pictures Industries 
New York, New York 10036 711 Fifth Avenue 


New York, New York 10022 


Each of the above individuals was identified as being particularly 


knowledgeable concerning cooyright matters in either the motion picture or 


textile industries. 


Interviews lasting between one and two hours were arranged with 


each of these people to solicit their opinions conceming copyright fornal- 


ities in their respective industries. Prior to the interview they were 


mailed a set of draft summary questions, and were requested to review then 


with respect to their organization in terms of the following points: 


de 


Are the survey questions relevant to your finn? How would your 
firm go about responding to them? Who in your firm would 
respond? 


Are there aspects of copyright use which are not covered by 
these questions? 


As we gradually turm this list of questions into a real ques- 
tionnaire addressed specifically to your industry, what kind of 
words/language should we use? What words/language should we 
avoid? 


The "bottom line” of this study is that we are looking at the 
costs and benefits of copyright formalities. This means we 
need to measure what kinds of transactions involve copyright 
fonmlities, what costs are associated with these transactions, 
and the associated (quantifiable and nonquantifiable) benefits 
of these formalities. Do these questions sufficiently address 
the transactions, costs, and effectiveness associated wi,th the 
formalities? 


These interviews yielded much background information and helped 
shape the questionnaire used as the basis for the Survey of U.S. copyright 


attorneys and industry executives. 
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Survey of U.S. Copyright Attomeys and Industry Executives 


This survey was Carried out in three tasks: 


The 


Development of questionnaire, 
Develoament of population lists, 
Conducting the survey. 


preliminary questionnaire developed during the course of inter- 


views with individuals fram the U.S. Motion Picture and Textile industries 


was refined 


1. 


The 


consists of 


in two ways: 


by a series of working Sessions involving personnel from both 
the Copyright Office and King Research, Inc., in which the 
questionnaire was thoroughly reviewed and edited, and 


by submitting a draft version (of the questionnaire) to indus- 
try executives and six experienced copyright attorneys and sol- 
iciting their comments on how the questionnaire could be 
improved. 


final version of the questiommaire is giver in Appendix A. It 


six main sections: 


Professional, Educational and Employment Background 
Copyright Disputes 
Involvement in Copyright Registrations 


Recording Transfers of Copyright Ownership and Other Documents 
with the U.S. Copyright Office 


Use of Copyright in a Non-Litigation Context 
Foreign Copyright Experience 


Three lists describing the three populations of relevance for the 


survey were 


Ls 


developed. These populations were: 
Copyright attorneys connected with motion pictures and 
textiles. 


Motion picture organizations involved in copyright registration 
and deposit. 


Textile industry organizations irmvolved in copyright registra- 
tion and deposit. 
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The list of copyright attorneys connected with motion pictures and 
textiles was constructed from the following lists: 


@ American Bar Association; ABA Copyright-related cammittee 
membership lists. 


@ Copyright Society of the U.S.A.; membership list. 


@® Cemmerce Clearinghouse, Directory of Copyright Law Decisions 
1978-1981, and CCH Reporter, August 1981 through January 1983 
fused to identify motion picture copyright litigators and tex- 
tile copyright litigators] . 


e@ Los Angeles Copyright Society; membership lists. 


@ Lawyers Association of the Textile Industry; membership lists. 


These lists were merged and cross~-checked for duplication yieiding 
a total of 1,019 attomeys involved with copyright. While the resulting | 
list did not indicate the amount of experience or involvement in copyright 
of each attormey, it did indicate that at least half of the attomeys were 
known to be (or at least possibly) connected with the textile or motion 
picture industries, wherein the copyright-related activities occurred. 


The list of motion picture organizations was obtained fran the In- 
ternational Motion Picture Almanac. In our interviews with motion picture 
industry representatives, we leammed that the distributors usually handle 
the registration and deposit for the films they distribute. This is true 
of most distributors of theatrical films, whether or not they own all 
rights to the films. Because of this fact, we selected the 79 distributors 
and 78 producticn/distribution fimms listed in the above mentioned almanac 
yielding a total core list of 157 motion picture organizations. 


The number of textile organizations that might be included in our 
population was potentially very large because it would include textile 
mills, converters, independent textile designers, and to same degree large 
retail organizations, Although a partial count of such organizations ex- 
ceeded three thousand, it was discovered that most of these organizations 
were not involved with fabric designs and/or, as a rule, did not register 
works for copyright, and therefore, would not be suitable respondents for 
the questionnaire. 
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Consequently, we identified a core population of apprcximately 1400 
textile firms which we knew with same certainty were involved in the 
production and/or sale of printed or woven fabrics. A sample size of 200 
was selected from this populatim, of which 100 were considered to be mes 
likely to register their works. Sources used to campile this core list 
included :the following: 


@ a list provided by Sidney Gluck, Project Consultant 
e Textile Distributors Associatim Membership Roster 
@ American Printed Fabrics Council, Inc. 


@ Names of registrants provided by the VA Examination Section, 
U.S. Copyright Office 


@ Davisoau's Textile Blue Bock 


® New York Yellow Pages. 


Copies of the questionnaire shown in Appendix A were mailed to each 
individual or organization appearing on the three populatim lists 
described above. Fach addressee was assigned an identification number 
which was affixed to each questionnaire, and to each mailing label. Can- 
pleted questicqnnaires were mailed to King Research, Inc. in Rockville, 
where they were reviewed, checked, and filed. Follow-2p telephme inter- 
views were made to respondents who had gaps or incomsistencies in their 
questionnaires. The questionnaires were later coded for data etry and 
entered into the computer database of the Library of Congress as SAS data 
sets. Print-outs of these SAS data sets were carmpered against the original 
questionnaires to detect keypunching errors, amd the SAS data sets were 
updated to correct errors. 


Collection of Data from the U.S. Copyright Office 


KRI personnel were first briefed by the Senior Administrative Off- 
icer (for Budgeting) of the Copyright Office om the overall organization 
and work flaw of the Copyright Office, and then given a walk-through tour 
corresponding to a copyright claim passing through the registratim pro- 
cess. They were also given charts describing the Copyright Office organi- 
zation and workflow, and documents describing these charts. Later the KRI 
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project staff briefed the Acting Register, the divisim chiefs and other 
key Copyright Office persamel on the backgroumd and data needs of our 
pilot study, and then conducted a series of interviews with Copyright 
Office personnel most knowledgeable in the areas of their specific needs. 
These information needs included the following: 


e@ an umMerstanding of the administratim of fomrmlities of the 
U.S. Copyright Office. 


® The number of transactions per year associated with administer- 
ing each of the formalities, and with using the infommatim 
available fram the U.S. Copyright Office. 


® The costs associated with performing each of these transac- 
ticns, including costs of persomel, space, material and other 
costs. 


© The revere derived fran fees for filing registratims, filing 
recordations of dccuments, etc. 


e The value of materials deposited with the Copyright Office and 
transferred to the collection of the Library of Congress. 


This information was requested for three categories of works: motim pic-— 
tures, fabric design, amd all classes of works registered by the Copyright 
Office. This information was readily available for "all classes of works," 
but had to he estimated for "motiq¢n pictures" and "fabric designs." Sec- 
tion 5.2 contains the more important results derived fram this data collec- 
tion effort. 


3.3 Collection of Data from Non-U.S. Intellectual Property Sounces 


Non-U.S. data collectim involved these steps: 

1. An extensive literature review pertaining to foreign copyright 
systems was performed. 

2. Key individuals, (namely copyright experts, copyright lawyers, 
and representatives of motion pictures and textile organiza- 
tions) were identified, screened, and contacted with regard to 


future interviews. 


3. On-site interviews were made with many of these individuals, 


The literature review provided not only a deeper understanding of 
how the foreign copyright systems work, but also an extensive bibliography, 
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which is contained in our report om the Foreign systems entitled "A Discus- 
sion of the Relevance of European Copyright and Design Protection Systems 
to Copyright Formlities in the United States," April 1984, 


A preliminary step in conducting the on-site interviews involved a 
series of letters and phome calls. A crucial part of this step required 
that a letter of introductiqm fram the Copyright Office precede each 
initial contact by King Research with organizations such as ambassies, 
governmental bodies, associations, and international organizations. In 
addition, as a courtesy to the U.S. State Department and as a hedge against 
any unforeseen problems of political protccol, or of any other nature, a 
letter was sent from the Copyright Office to the Department of State 
informing then of this study and our plans for data collection in England, 
France, and Sweden. Another important part of this step was identifying 
the most appropriate individual within each organization to wham 
correspondence should be addressed. For certain organizatims, Such as 
national asscciatiais, this was facilitated through names of contacts 
supplied to us by embassies, intemational organizations, trade 
asscciations and others. 


Outlined below are various organizations which were contacted, the 
sequence in which they were cmtacted, and the steps within each sequence. 
Sequences 2 and 3 required a minimm of ome month each. 


SEQUENCE 1 


A. %¥J.S. Department of State 


1. KRI telephone call -- identify correct persm (possibly 
Liaison for Infomnaticn). 


2. Letter fran Copyright Office. 


3. Telephme call or letter fram King Research -- me week 
after receipt of Copyright Office letter. 


B. Embassies (England, France and Sweden) 
1. KRI telephoe call -- identify correct pers. 


2. Letter fran Copyright Office. 
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SEQUENCE 2 


A, 


3. Telephme call and/or letter frem King Research ~- ame week 
after receipt of Copyright Office letter. (This ietter 
stated the intentions of the study and requested cleararce 
and assistance in cmmtacting pertinent organizatims in the 
country; also requested assistance in contacting intema- 
tional organizatims. When speaking with embassies, it was 
important to dbtain precise names of individuals in the 
country who have governmental responsibility for these 
issues. 


Intemational Bodies (UNESCO, WIFO, etc.) 
1. KRI telephone call (if required). 
2. Letter from Copyright Office. 


3. Letter from King Research -- one week after Copyright 
Office letter. 


4. KRI follov-up telephone call -- me week after KRI letter 
(set up time for visit or interview). 


Trade Asscciatims and Consulates -- a number of these are lo- 
cated in New York. 


Swedish Insitute for Foreign Research -- provides a clearing- 


house to facilitate persons interested in conducting research 
in Sweden, i.e., translators, referrals, accommodations, etc. 


Govermment Bodies (Federation Nationale des Industries, Tech- 
niques du Film and Cinema et Televisim, British Textile Caon- 
federation, etc.) 

1. Letter fran Copyright Office. 

2. Letter from King Research -- this letter specified the 
mames of various organizations with whom we desired to 
speak with and an approximate timetable for conducting our 
visits. 


3. KRI follov-up letter or telephone call -- requesting a 
specific interview date. 


National and Trade Associations (British Fabric Assciation, 
Textilradet, Swedish Film Insitute, etc.) 


Selected Textile and Motion Picture Firms 
1, Letter fran King Research. 


2. Follow-up letter or telephone call, if required. 
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On-site Interview with Key Individuals 


On-site interviews were conducted by Dr. Dennis McDonald of KRI 
with individuals who are identified in Appendix B. 


Prior to each interview, each interviewee was sent a letter outlin-— 
ing the background of the Cost-Benefit Study of Copyright Formalities, the 
purpose of the interview and a number of specific questims. These qucs- 
tions are presented in Appendix C, After each interview, a report was 
prepared by Dr. McDcnald summarizing the major points emerging fram that 
interview. The major findings resulting from these interviews are reported 
in a report m the foreign systems, identified above, 


3.4 Data Analysis Procedures 


Data collected by means of the procedures described above were 
analyzed both qualitatively and quantitatively. Most of the data collected 
during the various interviews were analyzed qualitatively and used to shape 
the various intermediate and final products of this project, such as 
working papers and reports, and the questionnaire which formed the hasis of 
the Survey of Copyright Attomeys and Industry Executives, 


The quantitative data collected quring this stucy were analyzed to 
develop the numerous tables presented in Section 5. Same of these tables, 
particularly those related to number of transactions, costs, and inca, 
were derived using straight-forward logic and simple arithmetic, using nu- 
merical data already available frem the Copyright Office. These analyses 
warrant no further description. But the tables and other results derived 
fran the Survey of Copyright Attomeys and Industry Executives required 
camputer tabulation, and do werrant further discussim. This is especially 
true because both the questionnaire data and the proyrams used to enter, 
verify, and analyze these data now reside mm the Library of Congress’ 


mainframe carputer, 


Camuter Tabulation of the Copyright Attormey Survey 


Instructions (called a codebock) were developed for coding each of 
the 377 items appearing in the Survey Questionnaire shawn in Appendix 2A. 


For example, a missing value of a me digit item would be coded as a "7" 
for “not applicable, an "8" for "don't know" or a "9" for “no respmse." 
This codebock was used to code each item of each returned questicnnaire 
that did not have a definitive response. The responses of the coded 
questionnaire were then keyed into the database of the Library of Congress' 
IBM mainframe computer. This data entry was performed by means of a 
specially developed computer program named RFPCAS* which permits full 
screen data entry of the value of each questicnmaire. Recause of the 
length of the questionaire, five screens were required to cover ome 
questionnaire. The raw data so entered were saved as a library member with 
the name CASDATA. A SAS program called DATCHK was used to contruct, save, 
and print out a SAS dataset, called SAVE.ATTSURV, from the raw data. The 
resulting print-out of the data wes then compared against the actual coded 
questionnaires to detect ervors. A small number of errors were detected 
and those were corrected in the SAS data set SAVE.ATTSUR using SAS/FSP*, a 
very convenient tool for editing and updating SAS data sets. Finally, a 
SAS program, called CASFREQ, was used to first categorize the survey 
results by type of fimm and area of work, and then to produce tables of 
frequencies, average values and other statistics for each of the items 
appearing on the questionniare. In addition, a number of ad hoc 
statistical analyses were performed to address specific issues that arose 
during the course of our analysis. Most of the results produced by the 
above analyses are presented in Section 5, umder "The U.S. Copyright 
Community." 


eo ae mee ap aah pees cea ‘s arms . 
RPFCAS stands for Roscoe Programming Facility program for the Copyright 


Attomey Survey. 
* (SAS/ESP was very recently made available on the Library of Congress' 


mainframe camputer. Had it been available earlier, it could have been 
used instead of RPFCAS, 
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SECTION 4 
QUALITATIVE DESCRIPTION OF COPYRIGHT SYSTEMS* 


4.1 Introduction 


The concept of copyright prdbably knows no uniform definition in 
today's world. Nonetheless, it is an almost universally recognized 
concept. Historically, it is based on the premise that the creators of 
intellectual works such as works of art, music, literature, designs, films, 
etc., are the rightful awmers of such works, and as such are entitled to 
the right to prevent another person from making cammercially significant 
unauthorized uses or reproductions of their creations. To state in anether 
way, Ownership and the right to protection arises fram the act of creation 
and the mament a work takes tangible form, copyright is autamatically an 
inherent part of the work, 


These rights are asserted in the copyright laws or legal systems of 
nations throughout the world. The purpose behind national copyright 
systems is to Stimulate artists and camosers to express their ideas and 
visions in forms which can be cammmicated to other members of society. It 
seeks to encourage authors to write, designers to design, film mekers to 
make movies, musicians to campose, etc., by giving them rights of control 
over how their works may be used.l The underlying idea is that the public 
good is advanced by the stimulus for creation which such control or 
ownership provides. The assumption is that the artist or writer who knows 
that financial benefits or formal recognition will flow fran the act of 
creation will proceed to create, thus benefiting both the creators and 
society (culturally, educationally and camercially). 


Thus, national intellectual property laws are designed to pramote 
societies by supporting the creation, dissemination, and protection of 
creative works of an informational, artistic, literary, entertainment, or 
technical nature. In theory, the society which creates more such works in 


eg ee ge een . 
Portions of this section are taken fran formal notes prepared by Dr. 
Dennis McDonald during the course of the project. 
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relation to its population size will be better off than the society which 
supports the creation of fewer such works. By “better off" we mean a 
variety of things, including: 


® providing information to support management of the society's 
organizations 


e providing incame for those involved in creating and disscmina- 
ting such works 


® promoting a quality of life which incorporates intellectual and 
artistic stimulation 


@ providing relaxation and entertainment 


@® providing income from sale and/or export of intellectual 
properties. 


If we define these above items as "effects" of national laws which 
protect and promote the creation of creative works, then we are justified 
in saying that the legal and/or organizational methods which a society en- 
Ploys to carry out the personal and business transactions associated with 
the production, dissemination, and use of creative works should, directly 


or indirectly, stimulate or at least facilitate the creation of such works. 


The notion of copyright did not appear automatically overnight, but 
resulted fram a slow evolution, beginning in very early times. In ancient 
Greece and Rome, plagiarism was condemned as dishonorable and authors took 
issue with literary piracy as an encroachment on personal recognition and a 
threat to potential profits they might draw for their efforts.2 Forms of 
copyright have also been found in connection with the songs and dances of 
various primitive societies, such as the Blackfoot Indians and Australian 
Aborigines, and has appeared in the manuscripts of ancient Jewish laws.3 
Although there is no agreement on the details of its early historical 
evolution, copyright iS popularly linked with the widespread use of the 
printing press after its invention {or borrowing fran the Chinese) by 
Johann Gutenberg during the fifteenth century. This invention marked a 
significant turming point in the importance of copyright with regard to the 
creation of literary works. In England, by the end of the sixteenth cen- 
tury, printing was growing into a powerful and lucrative industry, and the 


unauthorized printing and reprinting of literary works was also beginning 
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to make an indelible mark. It was the businessmen -- publishers and 
booksellers -- who pressed Parliament for assistance and subsequently 
passed the first copyright legislation into law. This law, which dealt 
only with books, was the Copyright Act of 1709, more generally referred to 
as the Statute of Anne. In the U.S., the first national statutory 
protection was passed into law by an act of Congress in 1790.4,5 


The basic concepts of both national and international copyright law 
developed during the second half of the 19th century. During that time the 
main means for disseminating copyright works was the sale of printed copies 
and "live" public performance. Over the years, however, the types of works 
protected by copyright have been extended to imclude hundreds of items, 
including camputer software and other technologies, as has the scope of the 
protection afforded. In this century copyright has gained unprecedented 
importance. Just in the past two decades, new amd powerful technologies 
have greatly modified our means of creating, transmitting and otherwise 
cemmunicating information. Examples of such technologies are audiotape and 
videotape recorders, photocopying machines, satellite receiving aniennas, 
pay-TV descranblers, and microcamputer disk drives. What these technolo- 
gies have in canmon is that they all make it very easy to copy or reproduce 
a recorded work without the knowledge of the work's owner. The ease with 
which these works can be duplicated has put enormous pressure on copyright. 
Albums broadcast on the radio can be easily audiotaped. Movies broadcast 
on TV can be videotaped. Books and Journals can be photocopied. Camputer 
Gatabases can be down-loaded and searched off-line. Computer software can 
be passed around and duplicated by all the members of a computer user 
group. 


New camminication technologies have led this country, as well as 
many other countries, into the so-called “information age." A recent 
survey suggests that in the U.S., material protected by copyright now 
accounts for approximately 2.8 percent of the gross national product. This 
implies that the econamic effect of copyright is greater now than at any 
time previously in our history. Clearly, consideration must be given to 
the evolution of copyright statutes in response to the changing econamic, 
social, and technological developments of present day. 
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4.2 Copyright Formalities -~ A Look at the Generic Functions and Their 
Operations Within the U.S. Copyright Office 


Fran country to country, copyright laws have evolved in different 
directions using different wording and applying emphasis to different 
issues in response to varying national needs. It is clear though that 
whatever form the laws have taken, all are premised on the need for 
protection. 


In some countries, such as the U.S., the acquisition and 
unqualified enjoyment of copyright rights have been camditioned upon 
various formalities or procedures such as registration, deposit, and 
copyright notices. In general, the laws of such countries now recognize 
that copyright protection arises at the moment of creation; however, many 


place canditions on this protection through the use of various formalities. 


In some countries, such as the U.S., complying with certain 
formalities may be voluntary, but is a condition to dbtaining the full 
range of legal protection for intellectual property. In others, protection 
is dependent on campulsory campliance with certain formalities. Still 
others, such as England and France, administer mandatory formalities for 
administrative purposes, totally unrelated to copyright protection. 
Typical among many countries is the requirement of mandatory deposit, 
usually instituted for the purpose of building and preserving the national 
archival collection. 


For the purpose of this study, the copyright formalities of 
interest are registration, deposit, notice and recordation. During our 
study of the U.S. and foreign systems and in conversations with various 
intellectual property specialists, we uncovered a variety of reali and 
potential functions and benefits associated with these formalities. Same 
of these functions and their benefits are discussed in this section fram a 
general perspective and from the perspective of their operation within the 
U.S. Copyright Office. 
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Registration 


Registration is the procedure whereby the basic facts of the 
existence and initial ownership of copyright are placed on public record. 
It is also the formality upon which requirements recordation of transfers 
of ownership are based, and it is a formality with which a deposit 
requirement is usually associated. The registration systems with which we 
are most concerned here are those which are comnected with legal systems 


which define, limit, or protect intellectual property ownership rights. 


In a generic sense, a registration system establishes a permanent 
file of records physically separate from the copies of original literary, 
artistic, or industrial works, which describes at a minimm the nature of 
the registered works, their owners or creators, and significant dates 
concerning creation, registration, or ownership. . The word “permanent" is 
relative, of course, but the idea is that the file will be available for 
future use. For legal reasons, the file may need to exist so it is 
available as a possible source of evidence. Or the file may be maintained 
in order that it can also be used for literary, bibliographic or historical 
purposes. 


Selection cf a storage medium for a registration file may be based 
just as much on traditional practices as on the need to balance the minimi- 
zation of storage costs with ease of access amd, when appropriate, ease of 
updating. (This latter function is particularly important when cwnership 
transfer, contracts, or licenses must be recorded.) The records of regis- 
tration are usually separate fram the item which is registered, and as 
such, a connection between the two must be provided, such as a unique 
accession number. Also included is a date, either the date of creation or 
the date of registration. Finally. if it is to be uSable, the registration 
file must be organized in same fashion, either sequentially by date, sorted 
or organized by same other criterion, e.g., author, type of item regis- 
tered, etc., or searchable via an index or catalog which is first examined 
to identify the presence or absence of a needed record. 
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To date, the U.S, Copyright Office has maintained a file of records 
which form a camplete historical file, dating back to the first registra- 
tion made at the Office in 1870,* and thus it includes certificates for 
works which are now in the public damain. The file consists of original 
certificates, each of which is recorded on paper. These certificates are 
organized sequentially by number within several separate categories, and 
are linked to catalog cards which are cross-indexed and searchable by 


author, title, and decument accesSion number. 


@ As a public record of the facts of copyright ownership, a 
registration file can provide useful information to the public. 
Examples of use of the public information are: (1) searching 
the registration file before making a firm decision to register 
an item, or (2) checking to make sure the person from whan own- 
ership or distribution rights will be purchased actually owns 
those rights. Full advantage of this benefit can only be taken 
if appropriate access systems are developed to provide access 
to the public. 


Within the U.S. Copyright Office, this is accamplished through 
public access to registration files through the catalog card files, printed 
catalogs, and online access. Supplementary access is provided through the 
Copyright Office's Information and Reference Division. This division is 
responsible for maintaining a public information office for answering 
telephone and mail inquiries, responding to requests for publications and 
forms, and for providing assistance to visitors to the Copyright Office. 
Further, it conducts searches of Copyright Office records, assists the 
public in uSing records of the Copyright Office and maintains a file of 
bibliographic information on authors. It also furnishes additional 
certificates of registration and provides certified copies of the official 
records of the Copyright Office. This section also makes deposit copies 
and phonorecords available for inspection by members of the public. 


@ As a file of the facts of copyright ownership, a registration 
system makes it easier to prove the facts of ownership by 
recording the date of creation, publication and registration, 
and by forcing the registrant tc specify who the creator and/or 
owner is during registration. (In sane cases it may not be 
possible to prove the date of creation. However, the very 


hae a ane y ANT OE See RT SUP TEC . . . 
The fizst registration was made in 1790, but the registration system was 
not part of the U.S. Copyright Office at that time. 
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existence of a registration form may, at the very least, offer 
Minimal proof that the work did in fact exist at some 
particular point in time.) 


In the U.S., the application form used for registration contains 
basic information describing the intellectual or artistic work. At a 
minimum, it records the title of the work, name of the author(s), year of 
creation, date and nation of first publication, name of the copyright 
claimant, name of any derivative work or campilation, and name and place of 


manufacturers. 


Deposit 


Deposit is both a formality in its own right (all works published 
with a copyright notice must be deposited in the Library of Congress) and 
an element of the registration formality. In this latter context, it is 
very closely related to registration. Deposit can vary in several ways. 
First, not all systems involving deposit require the deposit of an original 
copy. For example, in sare intellectual property registration systems, a 
photograph in lieu of an original is sufficient. Second, not all deposit 
items need be retained permanently by the receiving agency. In the U.S., 
for example, distributors of same theatrical motion pictures elect to 
retrieve a deposited copy of a motion picture, at least on a temporary 
basis, in order to keep it in circulation during the early months of 
distribution when demand may be heavy. In terms of general benefits, 
deposit as well as registration may be a valuable means of proving creation 
and ownership. In the absence of a registration system, deposit alone may 
be useful in proving that a given work existed at a particular point in 
time. In the case of a published book, deposit may not be necessary since 
in the present day it is not difficult to prove publication. However, for 
unpublished works and works upon which has been affixed little or no 
information about the artist or depositor, such as music, sculpture, 
Gesigns, etc., it becames increasingly more difficult to prove ownership 


and date of creation or existence.6 
In looking at the mechanics of registration, it is difficult to 


imagine the utility and operation of a registration system without an ac- 


campanying deposit. With deposit, we know that the registration mechanism 
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is clearly enhanced. Deposit helps eliminate any doubt or question that a 
given work is or is not in fact the work claimed in the registration form. 
This can prevent confusion both at the time of the registration as well as 
later in case a dispute arises about ownership or the identity of the work. 


Deposited works can also form the basis for a national cultural and 
historical archive. Simultaneously, it provides the groundwork for 
compiling a national bibliography. Deposit may also provide the means for 
collecting national publishing statistics.7 While this function/benefit is 
not associated directly with the protection afforded by intellectual 
property law, it does emphasize the existence of benefits outside the 


normal scope of intellectual property protection. 


It should be noted that retaining a deposited copy used in the 
registration process or retaining a copy for purposes of building and pre— 
serving the National Library Collection may have significant and different 
cost and benefit implications. One of the formidable cost implications of 
retaining deposits is that of storage and retrieval. This issue raises a 
numer of pertinent questions. For example, what will be the costs of 
storing and retrieving deposited works? What types of materials will be 
stored? Will the deposit system be limited to printed materials? Should 
it include audiovisual materials --- films, sound recordings, and the like 
~-~ and other nonprint works? If audiovisual materials are included, will 
the existing National Archive or Library be equipped to handle this 
additional archival function? How long will deposited works be archived? 
Indefinitely? Should the collection be weeded? Will the system be 
automated or manually operated? Will the security of the works be 
guaranteed so that unauthorized copying or distribution is prevented? 
These are just a sampling of questions which must be addressed in order to 
assess the overall costs involved in creating and maintaining a 
deposit-based archival system. 


If a registration system sets its registration fees to help recover 
the costs of storage, it may find that current registration fees must help 
cover costs for storing not only newly registered items but also a growing 
collection of older items. If on the other hand the cost of storing older 
items is not borne by current registration fees, then the ccst must be 
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borne by another source, or the items must be discarded. This latter 
action may prevent the deposited, item itself fram serving as evidence 


regardin: the work which was registered. 


The U.S. Copyright Office administers deposit systems for purposes 
of both copyright registration and for building the collections of the 
National Library of Congress. For registration purposes, deposit require- 
ments vary in particular situations. Typically, registrations of a 
published work must be accanmpanied by two camplete copies {or phonorecords) 
representing the entire work for which registration is to be made. Deposit 
of an unpublished work requires only one camplete copy (or phomorecord), 
and identifying material, such as photographs or drawings, are accepted for 
works in three-dimensional fomn. A work may also be registered in unpub- 
lished form as a collection of works with one application and one fee. For 
example, fabric designs or swatches of several printed fabrics are fre- 
quently registered under one title, hence with one application and one fee. 


Deposit for registration is provided for in Section 408 of U.S. 
code and is considered "voluntary" since it is only required at the time of 
registration. Deposit for the Library of Congress, however, is covered in 
Section 407 and is a mandatory requirement for certain published works and 
certain broadcasts and other transmission program materials. In general, 
works published with the copyright notice such as books, journals, maps, 
etc. must be deposited within three months of their first U.S. publication. 
Fabric designs and textiles, sculptured works, and many other fomns of 
intellectual works are exempt from this requirement. Usually, published 
materials are submitted in duplicate: however, for motion pictures selected 
for deposit under Section 407, only one deposit is required. Many owers 
of works who must deposit under Section 407 alsc apoly for registration and 
use the 407 deposit to meet their 408 registration deposit requirement, and 
thus avoid making two separate deposits. 


Copyrighted materials that are stored and maintained by the Copy- 
right Office date back to 1870. The Deposit Copies Storage Unit is located 
at the Landover Storage facility, where millions of deposits including 
books, records, films, cammnerical labels, prints. etc. are stored. The 
policy for retention of deposits was revised in 1984 to help cambat space 
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problems. Effective that date, published materials will be disposed of 
after five years with the exception of certain items in the visual arts 
category. Unpublished works will continue to be kept for life. 


@® Registration accompanied by deposit can prevent ineligible 
items fram entering into the system. No matter how accurate or 
camlete a registration record is in describing a work, it 
camot be a perfect substitute for an original work, hente the 
need to rely upon a deposit system at least for an examination. 
One use of the examination is to screen out works which are not 
eligible to be covered by the particular intellectual property 
law system within which the registration process operates. For 
example, the work itself may be a type of literary or artistic 
work which is not protected in the country in which the regis- 
tration system is located. Same national copyright laws, for 
example, are not specific regarding whether or not they cover 
camputer software. Or, the work may incorrectly display a 
copyright or other intellectual property notice or may embody, 
intentionally or not, the protected literary or artistic work 
of others. Or the work might be of the type which is eligible 
for protection but which does not incorporate sufficient 
originality or creativity to make it eligible. An example of 
this would be the exclusion fran registration (amd possible 
protection) of artistic designs based on simple geometric 
pattems such as checks or stripes. 


It is possible that a system of screening to address the question 
"is the work protected under law" would be easier and less expensive to 
operate than one which requires looking at the content to determine if it 
meets requirements for originality or novelty. An examination for content 
requires that the person doing the examining is qualified to make such 
decisions. Examinations of this sort are more expensive, time consuming, 
and error prone than a cursory examination to deteamine only that ail 


technical requirements are carried out. 


At the 0.8. Copyright Office, registration forms together with 
deposit copies must pass through the examining division before a 
registration certificate may be issued. Materials are sent to one of four 
sections according to subject matter and are examined to determine whether 
the deposit contains at least a minimum amount of mterial subject to 
copyright protection, whether the work is eligible for protection in the 
U.S. and whether there has been campliance with the formalities of the U.S. 
copyright laws. The examiners reject or accept claims, and conduct 


correspondence with applicants if there are any problems tuo be resolved. 
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Examination of a motion picture requires fran 10 to 60 mimutes, depending 
upon the format (tape or print). The process may take up to an additional 
hour if correspondence is required. Fabric designs represent a large 
roportion of visual arts claims. Depending on the camplexity of the 
design, examination of a fabric claim may require from several minutes ta 
30 minutes. The Copyright Office does not generally examine works for 
artistic merit or newness, nor (as misperceived by many individuals in the 
U.S.) does it "examine" works to determine if the work is in fact an 
"original" work (i.e., one created without substantially copying a 


pre-existing work). 
Recordat ion 


Recordation is the process whereby a public record is maintained of 
transfers of ownership and other documents pertaining to a ccpyright. 
While the U.S. Copyright Office does not supply special forms for this 
purpose, it is specific as to the particulars of the documentation which 
inust be supplied. The general fee is $10 per document of six pages or less 
{for one title), plus $0.50 per acditional page and per title. After the 
document is recorded it is returned to the sender with a certificate of 
recordation. Under U.S. statutes, recordation is not mandatory but, as 


with registration, carries practical and legal advantages. 


Transfers of ownership are recorded when an individual sells cne or 
more, or all, of his or her ecaoamic rights in an artistic or intellectual 
work, A nonexclusive license is recorded when, instead of transferring the 
ownership rights in a work, the owner merely sells or grants permission to 


the use of a work on a nonexclusive basis. 


Copyright Notice 


If we view the registration process as the creation of a file of 
records about registered works, we can also view the formality of copyright 
notice as also performing a "generic function" via-a~vis intellectual 
property. That function is public display of the ownership status of the 
work. It is a formality which requires little effort on the part of the 
author or subsequent owner, yet produces a high yield benefit -- that of 
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showing the public that copyright is claimed in the work. On a national 
level, it gives the copyright owner same basis with which to claim that an 
infringer knew with forethought that he or she was making unauthorized use 
of a protected work. While there is general agreement about the function of 
the notice as providing a public display of the ownership in a work, we 
cannot find general agreement about what information is actually canmmni-— 
cated by the notice itself. The notice appears to be imperfect in that it 
cannot be updated, nor can it present all the details of the owner's inten- 
tions for the work. For example, the owner's identity may have changed 
since the work was originally offered to the public; or the notice may not 
indicate if it covers all or only part of the work; it does not itself pro- 
vide any information about the kind of uses the owner is willing to pennit 
of the work; and so forth. Among copyright attorneys, the common dencmina- 
tor of agreed-upon meaning of the copyright notice appears to us to be "Be 
careful!" or "Watch out!". It seems to us that it gives users fair warming 
that the owner intends to invoke legal ownership claims if necessary. 


Under U.S. law, the basic elements of the notice are the symbol © 
or word or abbreviation for "copyright", plus the owner's name and the date 
of publication.* In same countries, the copyright laws may contain other 
expressions such as "all rights reserved", plus the name of the owner, the 
publishers and/or printer, the date of first publication or the year in 
which the copyright was registered. 


Of the four types of formalities observed in the U.S., the 
copyright notice is the most unique; its use or administration is the 
responsibility of the copyright owner end does not require registrationwith 
the Copyright Office, nor is it required in the case of unpublished works. 
However, aS it will be pointed out in the following section, failure to use 
it and to affix it according to the required standards can result in loss 
of copyright as under the previous laws. 


* 


In the U.S., date of publication need not be included in the notice for 
useful articles such as fabrics or garments. 


Fran a generic perspective, the formalities taken together support 
a set of potentially valuable functions with respect to intellectual 
property. That is, they provide a means by which the "facts" of ownership 
(who owns what) are created, stored, retrieved, and displayed. These 
functions are supported either by the existence of a copy of the work 
itself (i.e., the deposit copy in a collection) or by means of owmership 
surrogates or representations (i.e., the application form, the copyright 
notice, the recordation of transfer). These functions are defined below: 


@ Creation -- Initial recording of facts of ownership in some 
physical medium 


e Storage —— Selection, organization, and/or retention of 
information concerming the facts of ownership 


@ Retrieval -- Obtaining the facts of ownership concerning a 
protected work 


@ Use -- Use of the facts of ownership in support of 
legal, economic, moral, or other activities 


The formalities vis-a-vis the U.S. copyright law can be summarized as 


follows: 


@ published copies of works must bear a copyright notice; 


@ the publisher or producer of literature, films, phonorecords, 
and other specific works must deposit a copy with the Library 
of Congress; this is in itself independent of copyright protec- 
tion; 


@ the rest of the formalities are voluntary; but 
@ certain advantages (e.g., claims in infringement suits) are 


aided through the appropriate use of registration, recordation 
or ownership transfer, and copyright notice. 


Certain advantages which are conditional on the use of U.S. copy- 


right formalities are the subject of the next section. 


Copyright Forumalities -- Advantages Derived from U.S. Copyright Law 
Thus far, our discussions have focussed on a few of the real and 


hypothetical functions and benefits which are generic to the formality 
concepts. In this section, we will focus attention on certain advantages 
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which we will refer to as "procedural" advantages which, as set forth in 
U.S. copyright laws, are conditional on the campliance with registration, 
recordation, and copyright notice. Thus, the advantages to be discussed 
here are neither intrinsic nor typical formality mechanisms; rather, they 
are derived from the national laws and court interpretations which govern 
the U.S. copyright system. Where possible, we will contrast the procedural 
benefits derived from U.S. Copyright law with those which exist in the 
legal systems (albeit unrelated to copyright law) of France and England. 


There are three basic procedural benefits associated with the legal 
system of this country. As structured, the copyright system of the U.S. 
encourages the use of registration and recordation through the provision of 
benefits connected with (1) initiating infringement proceedings, (2) prima 
facie evidence, and (3) collecting statutory damages and attormeys fees. 


e Initiating infringement proceedings -- In the U.S., registra- 
tion is voluntary; however, in order for owners to invoke the protection of 


their rights, registrations must generally be made before the owners can 
bring a lawsuit. [This also applies to recordation of transfers of copy- 
right ownership, i.e., an assignee cannot sue for infringement of copyright 
until the document effectuating the transfer of copyright ownership is also 
recorded with the Copyright Office.] Further, it is beneficial not only to 
register a work for the purposes of filing a lawsuit but also to register 
before such a need may arise. When an infringement of one's copyright 
occurs, it is important to have the capability to file promptly against the 
illegal activity. Registration made after the infringement is canmmitted 
may take weeks to process, thereby causing the plaintiff to lose valuable 


time in seeking an immediate injunction against unauthorized activities.8 


In France, deposit is also an optional formality under the French 
Design Law of 1909 (revised 1980). However, one cannot invoke the protec- 
tion of this law unless the design has been deposited. Furthermore, if the 
deposit is made after an infringement is cammitted, the owner/ depositor is 
saddled with the task of proving that the defendant copied or imitated the 
work in "bad faith"; however, if the deposit is made before an infringement 
occurs, the burden is on the defendant to prove his "good faith".9 
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The British legal system on designs takes this requirement of 
"registration before litigation" one step further. Under the Registered 
Designs Act of 1949, one cannot, at any time, file suit for any infringe~ 
ment, regardless of proof, when that infringement has occurred before the 
date stamped on the registration certificate (in fact, proceedings cannot 
be initiated against an infringer even of a registered work unless the 
design, or the work bearing the design, is marked with the word "Regis- 
tered" and the registration number) .10 


@ Prima Facie Evidence -- In our field interviews in the U.S., 
motion picture and textile attorneys frequently cited the accessibility to 
prima facie evidence as one of the most important benefits associated with 
the U.S. registration formality. Under the U.S. code, if artistic or 
intellectual property such as a motion picture or fabric design is 
registered within five years from the date of first publication, the regis- 
tration certificate is generally recognized by the courts as prima facie 
evidence of the validity of the copyright and of the facts proffered in the 
certificate. This means generally that the courts must accept the 
certificate as evidence of title to the disputed workl1, thus, placing on 
the defendant the burden of disproving the validity of ownership or facts 
given in the certificate. This is particularly beneficial to the creator 
and/or owner in that it may save him substantial time and expense, which 
otherwise might be necessary to prove the initial validity and ownership of 
the copyright. Such evidence may also lead to an expeditious resolution of 
the dispute. For registrations made after five years, the court is free to 


give the certificate any evidentiary weight it chooses. 


The subject of costs comected with proving title without recourse 
to registration, and presenting such evidence in court, was a point of 
issue in the Whitford Camittee's report to the British parliament. In 
their reports on Copyright and Designs Law, the Whitfordl2 and Gregory 
Committeesl13 both conceded that without registration, or same related 
decumentation, "proof of title of copyright is often extremely difficult". 
The Whitford Committee further stated that in Englard, with the absence of 
the registration formality, defendants almost invariably create or contrive 
ownership disputes as a ploy to impede litigation proceedings. This is 
accamlished by forcing the plaintiff into the position of providing strict 
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evidence of ownership of the work in question, even though the defense may 


have no doubt whatsoever as to validity of the plaintiff's claim to title. 


e Statutory Damages and Remedies -- Under U.S. copyright law, the 
courts may award to the "prevailing party" certain specified statutory 
damages, reasonable attomey's fees, and court costs or some camination 
thereof. Eligibility, however, for statutory damages and attorney's fees 
is contingent not only upon registration but also upon its timeliness. 
According to statute, unless a work is registered before an infringement 
occurs, the copyright owner cannot recover such statutory damages. 
Generally, the owner has up to three months fram the date of publication to 
register to qualify for such damages. If an infringement occurs during 
that period, the owner is still entitled to the full range of remedies. 
(Note: even though the "prevailing party" may be ineligible for receiving 
any statutory remedies, the courts can still issue an injunction against 
further infringement actions and may award the owner ordinary or actual 
damages) .14 


Similarly, for infringements involving published works, eligibility 
for the award of damages and other remedies, including injunctions, is 
contingent also on the use of copyright notice. Furthermre, failure to 
affix the copyright notice to published works may, in certain situations, 
result not only in the loss of recoverable damages, but also in the loss of 
copyright in the work itself. 


4.3 Non-U.S. Systems 


Protection of Intellectual Property vis-a-vis Berne and Design Law 


In this study, functions supported by the formalities must be 
understood since it is the functions, not the formalities themselves, which 
form the basis from which cumparisons are made among nations. The reason 
for this is very Simple: nations differ as to the degree to which the 
formalities are present or absent. As stated by Kaplan,15 


",,.we may conclude that the choice is not between an 
official system and no system of any sort, but rather a 
choice among a variety of systems involving varying costs 
differently distributed and attaining varying levels of 
efficiency." 
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The most dbvious contrast to the American practice of requiring 
formalities (i.e., deposit, registration, notification, and recordation) 
for the extension of copyright protection is the collective practice of the 
members of the Berne Convention. It has been one of the basic principles 
of the Berme Convention since its revision of 1908 that copyright protec- 
tion is given to foreign works in accordance with the provisions of the 
convention without the requirement of formality of amy kind. Indeed, this 
prohibition of formalities within the Beme Convention has been and remins 
one of the primary impediments to U.S. adherence. The Universal Copyright 
Convention of 1952 has provided a bridge between countries such as the 
United States that require formalities and countries that do not. It does 
this by allowing non-formality countries {i.e., Berne Convention members) 
to obtain protection in formality states like the United States by simply 
Placing the copyright symbol, the name of the copyright proprietor, and the 
year of first publication on the work in an @vious place. Foreign 
producers thus satisfy U.S. copyright requirements with much greater ease 


than may U.S. producers. 


Most Canmmonwealth countries and many European states have required 
registration or deposit at various times in their history. However, these 
Statutory or administrative requirements were not alwayS tied to the issue 
of the presence or absence of copyright protection even though they my 
have allaved a plaintiff easier establishment of the facts of ownership and 
therefore greater probability of remedy. Statutory systems of non- 
voluntary formality even for reasons unrelated to the issue of extension of 
copyright protection have declined steadily since their elimination from 
British and Canmonwealth practice in 1966-1967. 


Thus, the existence of copyright for all Western Eurcqpean and many 
Easter Eurqpean, Middle Eastern, African and Latin American nations, de- 
pends upon circumstances relating to the creation or making of the work or 
other subject matter themselves and not to any formality required by law. 
However, this lack of requirement of formalities such as notice, registra- 
tion, and deposit stands in marked constrast to the area of law governing 
the protection of industrial and applied designs. Unlike European 
copyright systems, design laws, which tend to be samewhat closer to patent 
law than of copyright law, usually involve systems of registration and/or 
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deposit. Generally the use of these design systems is voluntary, although 
protection under design law is dependent upon registration or deposit. 


In our study of England, Framce and Sweden, we observed features of 
design registration/deposit systems which were characteristically similar 
to as well as different from the U.S. copyright system. For example, in 
looking at the French system of design law, we learned that the deposit 
certificate holds the status of prima facie evidence in French courts, just 
as the copyright registration certificate does in U.S. courts. As with the 
U.S. system of registration, the date or timeliness of registration under 
French design law is als important. Under French design law, a design 
must be registered and made public before infringement preceedings can be 
started. Further, the outcane of an infringement case may also be affect- 
ed; that is, if an infringement is committed before a work is registered, 
the plaintiff may not be entitled to collect certain statutory damages and 
attormey fees. One characteristic which clearly distinguishes the French 
system fran the U.S. is that the deposit of a fabric design, for example, 
may cptionally be made under seal, i.e., for secret storage. Another 
unique feature of the French deposit system which sets it apart not only 
fran the U.S. but fran Engiand and Sweden as well is that there is no 
examination of the deposit articles, either sealed or made public. Nor 
does there appear to be any delay in the registration process -- the 
certificate of deposit is issued the same day the application is made.16 


In studying England and Sweden, we aodserved that their registration 
and deposit systems involved a detailed examination process which rejects 
or accepts fabric designs and other designs based on whether or not they 
demonstrate sufficient "originality" or "novelty." Also, both systems 
refer to non-registered designs during the course of an examination to see 
if a design existed previously. This level of examination, of course, is 
not currently performed by the U.S. Copyright Office. In our examination 
of design law systems, we noted that the tension between copyright law and 
design law in Europe was such that it helped reveal much interesting and 
useful informetion relevant to copyright formalities. a discussion of which 
is found in an earlier report of this study entitled "A Discussion of the 
Relevance of European Copyright and Design Protection Systems to Copyright 
Formalities in the United States," April 1984. 
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It is clear that the trend in design law has been moving in the 
Girection of establishing required systems of registration and deposit in 
order to obtain protection. In particular, it is apparent that Westerr. 
European and Canmonwealth countries have since the Second World War created 
design laws which provide limited forms of “copyright-like" protection for 
industrial and applied designs that are separate fran but parallel to 
previously existing copyright statutes and comventions. However, there is 
considerable variation among the practices of advanced industrial countries 
with respect to the legal systems which may be invoked for protecting 
industrial or applied designs, That is, since the Second World War, 
various industrial states such as England, France, and Sweden have expanded 
their earlier copyright laws to extend copyright protection to include 
industrial and applied designs (including fabric designs), thus creating a 
situation whereby designs could be protected under two independent systems 
of law: copyright law and design law. 


Great Britain extends limited copyright protection to a wide 
variety of industrial designs under the 1968 Copyright law if the design 
originated as a drawing. Designs unrelated to functional utility may also 
receive protection through registration under the Registered Designs Act of 
1949, the Copyright Act of 1956 and the Design Copyright Act of 1968. In 
same cases articles may receive both traditional unregistered copyright 
protection and registered design protection. 


Under the copyright law of March 11, 1957, France gives copyright 
protection to industrial designs the same as it gives to other works of 
art. This protection endures for the same duration as for any other intel- 
lectual works -- life of the authors plus 50 years. Likewise, Sweden under 
the Law of 1960 extends copyright protection to works of applied art, as 
well as other artistic and literary works. 


In England, the extension of traditional copyright protection to a 
wide range of industrial designs since the 1968 law has substantially 
reduced canmercial us® of registered designs protection. Only high-proba- 
bility "winners" are registered with the design registry, partly to be able 
to take advantage of the possible deterrence value offered by possession of 
a registration certificate. In France, it is estimated that only a few 
hundred designs are registered per year by the textile industry. Possible 
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reasons are (a) that the French tend to be less likely to initiate lawsuits 
than, say Americans; and (b) the prospect of obtaining prima facie evidence 
of ownership may not offer a significant attraction, given the availability 
of formality-free author's rights (copyright) protection. Of the approxi- 
mately 3,000 design applications received per year by the Swedish patent 
office, only about five are for textiles. One of the reasons for this very 
low numer is that, given that fabric designs are protected autamtically 
under copyright law, the textile and clothing industries, desirous of 
minimizing expenses, pushed to have an abnormally high registration fee so 
as to deter usage of the registration system. 


The international conventions provide camparative freedom to work 
cut their own solution in relation to the protection of industrial designs. 
This is prcbably a reflection of the fact that most countries start from 
very different positions in the first place. Many advanced industrial 
countries provide protection only by means of a registration procedure. 
This tendency towards the use of fommality in the industrial design area 
stands in marked contrast to the Berne Convention practice of allowing no 
formality with respect to traditional literary and artistic copyright 
subjects. 


Non-U.S. "Formality-Like" Systems 


Frequently, it is stated that the use of formalities by advanced 
industrial states with respect to traditional copyright is virtually 
non-existent in camparison with the U.S. However, as we stated earlier for 
purposes of this study, it is the functions, not the formalities ther 
selves, which form the basis from which camparisons are made among nations. 
Many legal systems are relevant to the generation, Storage and retrieval of 
information about creative works: contract law, international law, 
Criminal and civil law, and the laws which are relevant to the moaitoring 
and control of specific industries. All of these legal systems have 
organizations, custams, and paperwork which facilate their administration. 
It is this concept which made our European data collection so important. 
We have found for example, that Eurqpean intellectual property markets are 
in no way "formality-free," notwithstanding the fact that legal copyright 
protection in European Copyright Systems is not dependent on the 
perfommance of formalities. 
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The essence of a “formality” associatc<i with copyright protection 
is the element of campulsion or material incentive. The Berne Convention 
has successfully eliminated within the countries of the Berne Union the use 
of campulsive formalities going to the existence or exercise of copyright 
protection in a work protected under the Convention. But the Convention 
has not eliminated completely the existence of voluntary registration 
systems upon compliance with which certain useful, indeed valuable, 


benefits arise in connection with a work. 


Within the framework of Berne Union, voluntary, registration 
systems, a clear pattern may be discerned centering benefits (incentives) 
upon acquisition of prima facie evidentiary effects. These effects may 
relate to proof of dates of creation, ownership, with respect to the 
calculation of terms of protection for anonymous or pseudonymous works, 


dates of publicaticn, and Similar matters. 


We have found, however, several examples of systems which operate 
external to copyright law which are still considered important to the 
functioning of the marketplace for intellectual property goods and 


services, examples of which are: 


1 The French System_in which a govermment agency registers all motion 
picture contracts for damestically-produced films. 


The Public Film Register operated under the Centre National de la Cinemato- 
graphie, is a system of registration and deposit which provides informaticn 
about the economic rights of all persons concerned with the financing, 
production, distribution, and exploitation of films made in France. It 
should be noted that the register is more than a single fornmality used to 
provide infermation for the public. It also helps to protect all parties 
with a vested interest in a film fram third party opposition. Before a 
film, French or foreign, can be shown on French soil, it must be registered 
with the Registry. Registration of a French film involves depositing the 
title of the film with the Public Film Registry, together with a copy of 
the contract which the producer signed with the authors of the film, 
including authors of the pre-existing film or work on which the film is 
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based. Interestingly, this contract between a film's producer and author is 
campulsory under the "Copyright" Law of March 11, 1957 which gives the 
producer authorization to produce the film, together with the author's 
terms and conditions. [With respect to foreign films, the distributor may 
prove "authorization" by affidavit or other documentation fram the producer 


or copyright owners.]17,18,19 


It is important to note that contracts and other legal documents 
may not be registered until after the title of the film is registered. 
[Failure by the producer to register the title may subject him or her to 
legal damages.) Furthermore, unless the film title together with the 
respective agreements, acts and other documents pertaining to it are also 
registered, the rights embedded in those agreements are not enforceable 
against third parties. 


Documentation pertaining to a film can be used in court to help 
prove ownership, as long as it has been registered and the film is not in 
the public damain. Fees are collected for the registration and deposit of 
every film, change of title, and documents pertaining to the film. Fees 
are aiso collected for every application for information and for every 


issue of statements, certificates, copies or extracts. 


In the final analysis, we observe that this is a compulsory regis- 
tration system for foreign as well as French films shown in France. And 
while registration is not a condition of copyright protection, the documen- 


tation it generates can be used as evidence in copyright litigation cases. 


2. A private motion picture trade group in Sweden sets up a registra- 
tion system in order to help combat "parallel importation" of 
videocassette distribution rights. 


Major motion picture or videocassette distributors who fear both 
Piracy and the dual purchase of "exclusive" distribution rights, have 
worked through an organization called IFPIi-Video to set up a motion picture 
registration system. Operation of the registry will help identify and 
prevent instances where more than one distributor obtains videocassette 
distribution rights for the same movie. And since under Swedish law any 


document can be presented in court as evidence of copyright ownership, the 
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registry by the major Swedish motion picture distributors, wili prove 


useful in legal proceedings. 


3. The British system in which a govemment agency registers all 
motion pictures for classifying British films and for operating a 
film levy to finance British films. 


According to the Films Act of 1960, all films which are to be 
distributed and exhibited in Great Britain, be they British or foreign, 
must be registered with the British Department of Trade.20 To exhibit them 
without registering them is illegal. All films must be regiStered by 
supplying infoimation on two forms -- Fomn A which fuinishes basic 
descriptive infommation (title, maker, nationality, etc.) and Fonn B which 
is a declaration that the film has been displayed in a trade show open to 
potential exhibitors. Form C which is campleted only for British zilms 
contains detailed information relating to the film production and labor 
costs which must be verified by an accountant, auditor, or other qualified 
individual.21 The maker of the film must also submit a Notorized Statu- 
tory Designation in verification of the information provided in this form. 
The registration fee for feature-length motion pictures is about 47 British 
pounds. Unlike the French Public Film Register, information about a film's 
production costs is not open to the public. While these registration 
processes by themselves cannot generally be used to Serve as proof of 
ownership, they can be used to prove that a particular film existed and was 
registered on a certain date. While information about ownership rights of 
authors are not presently registered with the Board of Trade, submissions 
made to the Whitford Cammittee strongly supported establishing a register 
of films in order to more easily answer questions relating to owmership in 
films or any literary, dramatic, musical or artistic works embodied in a 
film.22 


It is interesting to note that under the existing Copyright Act, 
the term of copyright protection is dependent, at least in part, on the 
date of registration. The date of registration is the date on the regis- 
tration certificate issued by the British Department of Trade, and, as 


indicated above, registration with the Department is carpulsory. 
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4, A private membership organization in France which operates a regis- 
try for its members’ artistic designers 


The Societe de la Propriete Artistique et Dessins et Modeles, 
SPADEM as it is known, is discussed here since it operates a registration 
and deposit system for its members which can be used for the registration 
of fabric designs and other designs. The organization itself is non-profit 
and is not connected with the French Government. It has two bases in 
French law for protection: copyright law and French design law. The basic 
service of relevance here is that its registration system serves as a 
method for proving the date of creation. It is generally viewed as a "mid- 
die course" of protection. Since an artist has no way of knowing if his or 
her design is going to be a success, and given that the artist is protected 
autamatically under copyright law, the less expensive registration and 
deposit with SPADEM {less expensive than depositing with INPI, the govern- 
ment operated designs registry) will at least provide verification of the 
date of registration, a verification which is usually held up in court.23 
The system is not designed to be a public system, unless the depositor is 
willing to publicize the design. Also, the system does not screen incaning 


designs for originality or creativity. 


In a sense it can be said that virtually all copyright states nave 
a syStem for establishing the facts of ownership with respect to protected 
works. Even though these systems are separate fran the copyright law ~-- 
and in same cases outside the govermment --- one can justifiably say that 
they perform functions similar to those of copyright formalities insofar as 
copyright formalities have utility in addition to simply making works 
eligible for copyright protection. For example, recording transfer of 
ownership with the U.S. Copyright Office will help a subsequent potential 
purchaser or licensee locate the original owner. European systems which 
make such recordations necessary to facilitate such functions as import/ 
export control, taxation, labor/employee relationships, or censorship, can 
also be used for similar purposes. However, it is clear that the practice 
among advanced industrial states varies enormously with respect to sophis- 
tication, formalization, and centralization with which they facilitate the 


recording, storage, retrieval, and uSe of the facts of ownership. 
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4.4 Comparability of Foreign and American Systems 


There is a significant difference between the amount and type of 
information required by the film registration systems of France, Great 
Britain and the United States. The U.S. copyright system in initial regis- 
tration or during recordation of transfer, requires virtually no detail 
concerning any financial background on the funding or production of the 
motion picture. In Great Britain, the registration system does not go into 
detail on ownership but does collect information about production costs and 
the nationality of the film's creators. The French system, on the other 
hand, collects significant amounts of details concerning the financing, 
production, and exhibition rights of French films. Both are canmpulscry 
registration systems for foreign produced as well as hame produced films. 
While neither the British nor the French system can be characterized as a 
"copyright" system per se, their resemblance to Berne-forbidden formality 
systems is abvious. Yet they are established under legal systems which are 
sepurate from copyright. The fact that they resemble copyright formalities 
is incidental to the true function of these registration systems. Any 
industry reguiatory or monitoring system which focusses on products or 
services having unique identities would have to incorporate details of the 
individual works whose production or exploitation are the focus of the 


system. 


Because of the very significant differences among these systems, we 
do not feel that it is appropriate to campare the costs or even the cpera- 
tional efficiencies of the different countries' registration systems. Ona 
per-motion-picture basis, however, it would appear that the person-hours 
devoted to creating and maintaining the French film registry is higher than 
that operated by Great Britain, which in turm may exceed the unit cost of 
Operating the American system. The camparison difficulty cames not only 
fram the ooviously different functions of the three registration systems -- 
we would be camparing apples ard oranges -- but also from the fact that the 
American system is part of an overall management structure -- the Library 
of Congress' U.S. Copyright Office ~-- which registers and maintains records 
for many types of copyrighted works. 
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Given the lack of camparability between the French and British and 
American motion picture registration systems, what can we lear that is 
relevant to the U.S. copyright formality system? First, we are struck by 
the simplicity of the American system. It minimizes its involvement in the 
financial and personnel details of motion picture production and distri- 
bution. This means that it collects and stores less information than the 
two European counterparts we are considering here. Aside from the fact 
that the British registration system does not incorporate a deposit 
requirement, the simplicity of the American system, coupled with possible 
economies of scale, is likely to be associated with more favorable cost per 
registered work. Again, however, we feel that attempting to camare a 
specific dollar figure for this comparison would be deceptive. 


Second, this same simplicity of the American system may mean that 
its use is limited in camparison with its French and British counterparts. 
They function as instruments of national policies which are specifically 
designed to foster damestic motion picture production. They do this by 
chameling money and other incentives, based to a great extent upon theatre 
receipts, into the hands of damestic film producers. It can be arqued --- 
quite successfully --- that the U.S. copyright registration system could 
not support such direct financial involvement without substantial overhaul 
and without substantial infusion of additional funds. Nor is it clear that 
U.S. motion picture producers and distributors would need or welcame such 
Federal involvement, even though the prospect of obtaining additional 
inceme might be attractive to them and sufficient to overcame their resis- 
tance to increased interaction with a Federal bureuacracy. Finally, it is 
not clear that a registration system is needed if the national goal is to 
support a damestic motion picture industry and its associated employment 
and balance-of-trade benefits. The administration of a registration systen 
for individual motion pictures is not necessary, for example, to implement 
a syStem of loan guarantees, tax advantages, or even outright grants. In 
fact, during 1983, when our site visit was conducted at the British film 
registry, we were told that, due to a downturn in cinema attendance during 
the previous year, monies being collected from British cinema ticket sales 
were already going to the financing of British films via the British Film 
agency, meaning that relatively few funds were left over for distribution 
to individual film producers via the system supported by the reyistry's 


50 


method for registering and classifying as "British" films those which 


employ 75 percent of British labor. 


In summary, the U.S. copyright registration system is simpler and 
probably less expensive overall than its British and French counterparts. 
(Unfortunately it is difficult to make direct cost camparisons since the 
systems function so differently.) This simplicity appears related, 
however, not just to more efficient operation but also to less camplex 
demands placed on the U.S. system due to its less direct involvement in the 
financial and management aspects of American film production, distribution, 
and exhibition. 


Furthermore, the fact that the U.S. copyright registration system 
is so "lean" in camparison with the overall functioning of the British and 
French systems suggests that the U.S. system may be more flexible in its 
ability to adapt to changing market conditions brought about by changing 
media and cammunication technologies. The British and French registration 
systems are linked in design and qperation and in law with the "tradition- 
al" public cinem4 market system. The U.S. system, on the other hand, 
concentrates on identifying the intellectual property and its owner/author, 
a function which is relatively unchanged by a shift in market shape to an 
increasing proportion from videocassette and videodisc sales. By being 
more flexible, costs for adaptation to changing markets and technologies 
are more likely to be incurred by the direct participants --- film con- 
sumers, producers, and distributors --- than by U.S. taxpayers as a whole. 


Perhaps the greatest camparability issue which should be discussed 
is that textile designs in the European countries are protected under 
design law as well as copyright law. The legal underpimning of design 
protection is significantly different from copyright. What interests us 
most, of course, is that deSign protection is often associated with a 
registration system and sometimes with an examination and comparison 
against past designs. This, in fact, is a good way to classify intellec- 
tual property systems: (1) those without any registration system, (2) 
those with a registration system but without an examination, and (3) those 
with a registration system with an examination. But there is also another 


dimension that should be considered: the intended use of the system for 
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(1) the support of business or govermment regulation, (2) the support of 
legal proceedings, @.g., anti-piracy or infringement cases, or (3) both (1) 
and (2). 


We have good examples of these different systens in the European 
ones we have studied, despite the important fact that design law, nat 
copyright law, provides the basis for sq@e of the systems studied. The 
difficulty canes in describing the benefits of the different systems in 
comparable terms given the very different functions of, say, a registration 
system based on patent-like law and a registration system designed to 


support government monitoring and regulation of motion picture contracts. 


The basic differences between copyright and design law is not a new 
topic, of course. Nor is the very important legal question of which type 
of protection to seek. According to Jehoram,24 a possible solution to the 
differences is to establish a form of copyright protection which is adapted 
to the needs of industry, instead of retaining separate copyright and 
design laws. According to Jehoram, "...one could think of introducing 
optional registration and publication of designs, and of a 25-year term of 
protection." 


Interestingly, the system which probably cames closest to the ideal 
system suggested by Jehoram is that of the U.S. Copyricht Office, given 
that it already has a registration system which will handle designs. What 
it lacks, of course, is an examination process which can give same evidence 
that a particular design has not been previously designed or registered, 
and a publ ie notice of what designs have been registered. 


4.5 Berne-Carpatible System 


Several alternative systems are theoretically possible between the 
extremes Of maintaining the current U.S. system of copyright formalities 
and doing away with it completely. If the question we are asking is “how 
would the U.S. system operate if its system of fommalities were to operate 
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differently from the way they do now?", then the following alternatives to 


our "decision" can be generated: 


Alternative 1. Operate the U.S. system of copyright with the 
current system of formalities. 


Alternative 2. Operate the U.S. system of copyright without a 
system of formalities. 


Alternative 3. Operate the U.S. system of copyright “formalities" 
differently frem the current system. 


Based on our data collection fran European systems we determined 
that it is probably unwise and invalid to draw a direct one-to-one camaéari- 
son between European systems and the U.S. -- even where some systems 
performed functions similar to the U.S. Copyright Office, and for similar 
purposes, they were inherently different enough to make direct camparisons 
imvalid. Further, given the various cultural, econcmic, and philosophical 
differences (particularly with respect to govermment regulatory practices), 
together with the comparatively larger scale of the U.S. motion picture and 
textile industries, and in view of the perceived higher costs for the same 
or lesser benefits attendant to the functions performed by these European 
formality-like systems, we were led to believe that the system which praba- 
bly comes closest to the ideal system {at least insofar as the econemic 
rights in intellectual works are protected in this country) is that of the 
U.S. Copyright Office. On this basis, in part, we concluded that for this 
pilot study we would not consider the altemative of operating the U.S. 
system utterly without formalities. This left two alternatives -- (1) 
operate the current system of formalities or (2) operate with formalities 


differently fram the current system. 


Given that the issue of our admittance to Berne has once again 
became a topic of ernest debate in economic and political circles, and that 
some of the more obvious impediments to our entry into Beme are certain 
formalities, we felt that it would be an interesting exercise to explore 
the hypothetical possibilities of operating the U.S. system of copyright 
formalities differently fiom the current system, such that it would help 
satisfy the requirements for Berne admittance. We recognize, of course, 
that there are perhaps a number of possibilities which would be camnpatible 
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with the Berne Union. However, we have elected to take this approach 
because we also recognize that the current U.S. copyright system has 
developed a well-structured database and has evolved into a fine-tuned 
operation whose functions are unequaled, as we perceive them to be, when 
campared with formality-like systems in other countries. Finally, in 
undertaking a discussion of a "Berme-camatible" system, we would like to 
acknowledge that we are acutely aware of our lack of experience and 


expertise in this area. 


Our discussion of the requirements for a Beme-campatible system 


will be guided by the follaving two assumptions: 


e First, we assume that the U.S. Copyright Office will continue 
to play @ major role in the management or implementation of 
copyright formalities. This dees not mean, of course, that the 
mational govermment is the only organization that could be 


involved in the formalities -- the affected industries and 
their representatives could also be responsible for implement- 
ing any kind of formality. [But even if portions of the 


national operation were to be contracted out, hypothetically 
speaking, we would still assume that decision making about 
formalities would be centralized at the national level.) 
Again, for purposes of this discussion, we will assume that the 
administration of the formalities and the internal operations 
of the Copyright Office would continue for the most part as is. 


@ Second, we assume that the system of formalities will be 
voluntary, in the sense that it will be up to the individual 
creator to determine the degree and manner in which he or she 
wishes to use the formalities. This does not mean there wili 
be no legal or financial advantages to using the formalities -- 
one of our basic premises shall be that the system should offer 
inducements so that individuals will decide to became involved 
-- but it does mean that the government cammot unilaterally 
force individuals to participate. 


According to the text of the current U.S. copyright law (revised 
1976), ownership and the right to protection in an intellectual or artistic 
work is automatic at the mement of creation. However, although the use of 
U.S. copyright formalities is voluntary, the capability to invoke or access 
the full range of remedies attendant to copyright protection is conditional 
on the use of these formalities. The conditions attached to the formali- 
ties are set forth in U.S. copyright law. Acknowledging our legal and 


political naivete, we perceive that those aspects of the current system 
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which would require "fixing" are the conditions embedded in the copyright 
statutes governing the formalities, not the formalities themselves, per se. 
On the next page we have identified the formalities and other factors whose 
conditions would be altered or removed so as to camply with Berme member 
ship requirements. , 


VARIATIONS OF FACTORS OVER THE ALTERNATIVES 


Current Berne- 
Factor System Cumpat ible 
Copyright Notice (With Presumptions) x 
Copyright Notice (Unconditional) 4 
Registration (With Presumptions) x 
Registration (Unconditional) 
Prima Facie (Conditional and Keyed to Registration) Xx 
Recordation of Transfer (With Presumptions) x 
Recordation of Transfer (Unconditional) X 


Mandatory Deposit (Not keyed to Copyright Protection) x 


Deposit (Keyed to Registration) Xx X 
Deposit (Not Keyed to Registration) 

Statutory Damages (Conditional on Registration) X xX 
Statutory Damages (Conditional on Copyright Notice) Xx X 
Attorneys Fees (Conditional on Registration) xX 

Attorneys Fees (Not Conditional on Registration) Xx 
Attorneys Fees (Conditional on Copyright Notice) X 

Attorneys Fees (Not Conditional on Copyright Notice) x 
Infringement Suits (Conditional on Formality) xX 
Infringéméent Suits (Not Conditional on Formality) x 
Existence of Ownership Records Database xX 

Regional International Protection (Berne Union) x 


55 


Below, we have addressed each of the conditions attendant to the 
above factors, beginning with the formality of copyright notice. 


® Copyright Notice -- Full protection of copyright in a work is 
conditional on this factor; that is, under the current system, 
the anission of a copyright notice on published works may in 
certain situations result in the loss of copyright in the work; 
even the "curative process" for amissions is effective only if 
registration took place within five years from the time of 
first publication of the work. Under a Berne-compatible 
system, this condition would be removed. 


e Registration -- Enforcement is also conditional on this factor 
due to the stipulation that one cannot start litigation 
proceedings against an infringer unless registration of the 
infringed work has been made. This condition may require 
adjustment. 


e Frima Facie Evidence -- As discussed earlier, the registration 
certificate may be submitted in court as prima facie evidence. 
In the hypothetical Berne system this advantage could be 
retained as an inducement to registration. As such the 
advantage itself would be conditional on the optional use of 
registration; but as stated above, registration would not be a 
condition of copyright protection. 


e® Recordation of Transfer -- The condition placed on this 
formality is similar to that placed on registration; one who 
owns one or more exclusive rights of copyright in a work ray 
not sue for infringement until the document consummating the 
transfer of copyright ownership is recorded with the Copyright 
Office. This condition may require adjustment. 


@ Mandatory Deposit -- This formality is present in most advanced 
industrial countries including England, France and Sweden. In 
Engiand, as in the U.S., this mandate is written, as it has 
always been, into the copyright law. 


@ Deposit (Keyed to Registration) -- This factor would continue 
to be a condition of registration, if used. To repeat, 
registration would not be a condition of copyright protection. 


® Statutory Damages (Conditional on Registration)_ -- Sametimes 
it is difficult to establish or prove the amount cf actual 
damages or the amount of an infringer's profits. Thus, under 
the current system, an option is written into the law which 
permits the courts to render an award of "statutory damages", 
an amount of which is generally fixed within a range of $100 to 
$50,000. This cotion, in lieu of seeking actual damages, may 
be invoked by the copyright owner at any time before a final 
judgement is made. However, the option to seek statutory 
damages carries with it certain conditions. For example, for a 
published work, the infringed work must have been registered 
before the infringement took place, unless such registration is 
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made within three months after first publication. This portion 
of the law could be maintained under the same or similar 
conditions as an incentive to using the registration system. 
[It should be emphasized that the award of "regular" damages, 
including infringer's profits, injunction, and other similar 
remedies would not be conditional on the use of registration.] 


@ Statutory Damages (Conditicnal on Copyright Notice) -- When a 
notice has been omitted but the copyright has been "saved", the 
infringer may attempt to prove that he or she was misled by the 
amission. In such situations, the court may disallow an award 
of any damages, recovery of profits, or possibly even any in- 
junctions against the infringing activity. Im the hypothetical 
Berne system, conditions requiring copyright notice are 
eliminated. Thus, under the hypothetical system, the infringer 
would have to prove that he or she had "innocently infringed a 
copyright" by same means other than amission of notice. Still, 
with respect to the award of statutory damages it would seem 
that the same or similar conditions linking such an award to 
the use of registration could also be linked to the use of 
copyright notice. This condition, or perhaps sane semblance 
thereof, might serve as an inducement to using the copyright 
notice. (Again, it must be noted that the award of "regular" 
damages and other remedies would not be conditional on use of 
the copyright notice.] 


@® Attorneys Fees (Not Conditional on Registration or Notice) -- 
As we understand it, the award of statutory damages in U.S. 
copyright litigation is an option which otherwise would not 
exist unless specially created by law. We, however, do not 
interpret the award of attormeys fees in this way since, 
traditionally, the courts under most legal systems have discre- 
tionary power to use such remedies (without pre-established 
conditions) in rendering their decisions. To repeat, we 
recognize our limitations in this area and, as such, we realize 
that we are perhaps attempting to "split legal hairs" with 
respect to this condition and other conditions discussed above. 


® Existence of Ownership Records Database -- Growth and 
Maintenance of the Copyright Office database would continue. 


@ Regional International Protection -- A Berme-campatible system 
would make intellectual and artistic works produced in the U.S. 
eligible for protection under the legal systems of countries 
which are Berne members. 


We would conclude this section by re-emphasizing that all of the 
factors in the "Berne-compatible" system we have just described are purely 
hypothetical, and would require additional analysis by legal experts to 
discern their potential or plausible application, if any, in the real world 
operations of the legal and econanic systems of the U.S. On the other 


hand, we would also reiterate that formality-like systems do exist in Bere 
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countries, albeit they are not established in copyright laws. For exanpie, 
we have witnessed in France the use of documentation which, although 
generated under contract law for a formality-like system, Served as 
evidence of cwnership in courts of law presiding over copyright litigation 
issues. In the final analysis, we are persuaded, based on our observations 
of the foreign systems, that the system of U.S. Copyright formalities could 
continue to function intact in a Berne emviromment provided that the 
conditions or presumptions contained in U.S. copyright law were modified 
and/or deleted, or else established under a different system of law, 


separate unto itself fram copyright law. 
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SBCITON 5 
QUANTTTATTVE DESCRIPTION OF THE U.S. COPYRIGHT SYSTEM 


5.1 Intreduction 


In this section we attempt to describe the U.S. copyright system in 
terms orf quantities, costs and effects of processes performed. In particu- 
lar, we examine the extent of input and output processing and costs of the 
U.S. Copyright Office. Processes studied in the Copyright Office include 
activities associated with recordation, registratiem and deposit. We also 
describe, for the motiq@ picture and textile industries, the copyright in- 
fringement process and the use of copyright formalities. For the copyright 
infringement process we estimate the extent to which companies or law firms 
monitor for infringements, actions taken if a potential infringement is 
detected, mumber of disputes initiated and the outcames of these disputes. 
We also estimate the resources expended in these activities. For use of 
copyright fommalities, we estimate the extent of resources expended in copy- 
right registration, recording of transfers of copyright omership and other 
decuments and use of copyright formalities in a no-litigation cmtext. 
Finally, we describe the experience of the U.S. copyright camunity with 
foreign copyright activities, 


5.2 Quantitative Description of the U.S. Copyright Office 


Figure 3 gives an Overview of input, processing and output at the 
U.S. Copyright Office associated with copyright ownership records and depo- 
sited materials, At the left of Figure 3 are the creators and owners of 
works {or their agents) who remit to the U.S. Copyright Office either 
copies of their works for which copyright is claimed, or decuments pertain- 
ing to copyright, and appropriate applicatim forms, fees, and correspon- 
dence. These materials are the principal input of work concerned with the 
building of collections and files pertaining to U.S. Copyright. 


The box entitled "Input Processing" involves deposited materials 
(i.e., copies of works) which are used to develop not oamly the deposit 
collections of books, serials, music, sound recordings, motion pictures, 
etc., for the U.S. Copyright Office, but also the archival collectims of 
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the Library of Congress. In addition, the files of copyright ownership 
records are also developed during the Input Processing activity. These 
files include copyright registration certificates, documents that pertain 
to a copyright, and catalog records that facilitate access to these 


certificates and documents. 
Input processing is carried out by: 


1. the Acquisition and Processing Division which opens, sorts, 
checks, routes and tracks the incoming materials, and performs 
the associated funds accounting; ; 


2. the Examining Division which examines whether or not remitted 
works are copyrightable, and corresponds with the remitters to 
resolve issues associated with copyright claims; 


3. the Cataloging Division which prepares catalog records for both 
copyright registrations and documents pertaining to copyright; 
and 


4. the Information and Reference Division which maintains the 
collections and files of the U.S. Copyright Office, and adds 
suitable new materiais and records to them. 


Users of the collections and files of the U.S. Copyright Office are 
shown on the right hand side of Figure 3. They have a variety of needs 
that are translated into requests for both materials and information con- 
tained in the collections and files. For example, a user may ask questions 
such as: What is the copyright status of a particular work? Is it in the 
public domain? How much longer will copyright protection for a particulér 
work be in effect? Who is the owner of a particular work? Or they my 
request copies of registration certificates or recordations of documen.s in 


support of disputes and lawsuits. 


The output ox processing of these requests is represented by the 
box entitied "Request Processing" in Figure 3. This activity is handled by 
certain facilities and services of the Information and Reference Division, 
particularly the Reference and Bibliography Section and the Certification 
and Documents Section. Other functions of the Information and Reference 
Division not depicted in Figure 3 axe: 


1. to provide copyright application forms and related materials to 
assist creators of works and owners of rights in registration 
of their works and in recordation of documents pertaining to 
copyright of these works; 
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2. to inform the public concerning copyright laws and related 
policies, procedures and regulations by means cf anmouncemerits, 
circulars, letters, videotapes, etc.; and 


3. to respond to requests involving the Freedom of Information and 
Privacy Acts. 


Activities Associated With Registration and Deposi 


Creators of works may claim copyright registrations for their works 
by ser:ding three things to the U.S. Copyright Office: 


1. a campleted copyright application form, 


2. two copies of the materials in which copyright is claimed (with 
same exceptions), and 


3. a $10 filing fce, either in cash or through @ deposit account. 


Such persons are called remitters. 


When Claims for copyright are received by the Copyright Office, 
they are checked for campleteness (in the Acquisitions Processing Division) 
and examined for validity (in the Examining Division). If the claim is 
valid, the application is assigned a registration number and is used to 
produce a registration certificate, a copy of which is sent to the 
remitter. The registered work and application are next sent to the Cata- 
loging Division, where catalog records identifying and describing the work 
are prepared, and then sent to the Information and Reference Division, 
where the copyright deposit materials are stored, maintained and mede 
accessible. 


Activities Associated With Recordation 


After a work has been created, its ownership may be transferred 
(e.q., through sale or inheritance) and documents associated with this 
transfer may be sent to the Copyright Office for recordation. The Copy- 
rignt Office will record any document pertaining to a copyright. Copyright 
Office Circular R12 states: 


A document is considered to “pertain to a copyright" if it has a 
Girect or indirect 1elationship to the existence, scope, duration, 
or identification of a copyright or to the cwmership, division, 
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allocation, licensing, transfer, or exercise of rightS umer a 
copyright. That relationship may be past, present, future or 
potential. 


Decuments received by the Copyright Office for recordation include the 
following: 


AsSignments (transfer) 

Exclusive and nm-exclusive licenses 

Contracts 

Mortgeges 

Powers of attorney 

Certificates of change of corporate title or corporate name 
Wills 

Decrees of distribution 

Abandomments of copyright 

Affidavits 

Documents identifying the true copyright ower 
Notices of terminaticn. 


The Copyright Office will record such documents provided that they 
meet certain canditims, including payments of an appropriate fee. Figure 
4 reveals the variqus conditions for which a claim for recordation my be 
denied. 


Transaction Volumes for Fiscal Year 1984 


Table 1 gives the approximate number of transactions for the prin- 
cipal activities (related to Figure 3) performed at the U.S. Copyright 
Office during FY 1984. The input processing activities reveal that apprex- 
imately 503,000 registration/deposits and 12,000 recordatims were pro- 
cessed during FY 1984. Other transactions related to registration/deposits 
are not equal to the number of «2gistration/deposits (503,000) because: 


1. same of the claims do not result in registration (they may be 
rejected, or fail to camplete the required registration pro- 
cedures), and 


2. the intemal hacklogs at various work-stations throughout the 


Copyright Office fluctuate with time, causing imbalances in the 
number of transactions performed during any period of time. 


The output or request processing activities reveal that approximately 
360,0C0 requests were processed during FY 1984. About 300,000 of these 
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FIGURE 4 


FORM USED FOR DENYING CLAIMS FOR RECORDATION OF DOCUMENTS 


COPYRIGHT 
OFFICE 


LIBRARY 
OF 
CONGRESS 


Washington 


20559 


ARE RETURNING THE ATTACHED 


DOCUMENT UNRECORDED BECAUSE: 


DD 1) Document does not contain actual signature({s). To record this copy, we need an 


accompanying certification stating that the attached reproductions a true copy 
of the onginal. signed document. The certification must be: 


Oa swomr certification signed by at least one of the persons who 2aecuted the 


document or by an authorized represeniative of that person 
Db soan ofheial certification 


Oc. notarized or staternen! made under penalty of perjury. 


D 2) Document submitted does not bear signatures) of the transferor. Please resub- 


mil with the proper signature(s). 


Ds 3) Capacity of the person signing for the transferor not given. Please resubmit the 


document giving the capacity of ihe person signing for the transferor. 
ED 4) Date of certification or notanzation carher than date of execution. 


D5) Date of receipt earlier than date of execution. 


DD 6) Document submitted is not capable of being reproduced legibly. Please resub- 


rit a legible document. 


(0 7) Transferor Transferee not clearly identihed in document. Please resubmit a 


document in which Transferor-Trarsferee are identified. 
© 8B) Titles listed in caver letter but nof in document. 
(D 9) Document incomplete by its own terms. 
(DD 10) Document marked Exhibit_____.. 
2 13) Notice of terminaton does not meet formal requirements. 
£2 12) Fee problems. 


DD 13) Document forwarded to this Office in error. 


D 14) Unclear whether document is to be recorded. 
Sincerely yours, 


REGISTER OF COPYRIGHTS 


a TTC AL A A ET EE CE TAO TI OT TI CE ELS TE ES 
Enclosures: 

Document returned unrecorded 

Remittance retumed 

RSL 


Reproduced {rom 
ee best availagle COPY: 
: —a 


Sa 


De umn keintars 
Baarch ivetan? SR! 


TABLE 1 


NUMBER OF TRANSACTIONS PERFORMED IN THE 1J.S. COPYRIGHT OFFICE 
BY ORGANIZATIONAL UNIT AND FOR PRINCIPAL ACTIVITIES: FY 1984 


Number of 

Organizaticnal Unit Activity Transacticns 

INPUT PROCESSING 
Acquisition & Processing 
Divisiqn Claims Received 520,000 
Examining Divisiqn Items of Work Campleted 525,000 
Cataloging Division Items Cateloged 500,000 
Documentation Unit of 
the Cataloging Divisiq@m Decunents Recorded 12, 000 
Certificate Producti Registration Certificates 
Unit of A&P Divisim Produced 503,000 


Records Management Division Registration Certificates Stored 503,000 

Deposit Copies Storage 

Unit of the Acquisitions 

i Processing Division Deposit Copies stored 450,000 
REQUEST PROCESSING 


Public Office of the 
Information & 


& Reference Division Requests Processed 344, 000a 
Publicaticn Sectian Copies of Publicatims | 

of the Information & Disseminated 3,120,000b 
Reference Divisicn 

Reference & Bibliography Searches Perform 8, 000 
Section of the Infonnatian 

& Reference Divisio Titles Reported 136,000 
Certification & Documents Requests Processed 15, 000c 
Section of the Information Searches Perfommed 2,100 
& Reference Divisimm Certificate Produced 9, 800 


“This consists of 206,000 letters, 125,000 telephone calls, and 13,000 
visitors 

re than 90 percent of these documents are application forms; the balance 
consists of circulars, agreenent forms, inter-office forms and kits, 
CThis consists of 5,000 letters, 7,000 telephone calls and 3,000 visitors 
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were for copyright application forms and information conceming copyright 
law and related policies, procedures, and regulations. More than three 
million copies of publications were disseminated to the public in respmse 
to these requests. The remaining requests were for information and 
materials contained in collectios and files of the Copyright Office. These 
resulted in approximately 10,000 searches, reports on 136,000 titles, and 
9,800 certificates being produced. 


Transaction Volumes for Motion Pictures and Textiles 


Although current operational records are not kept by categories as 
detailed as Theatrical Motim Pictures and Fabric Designs, records for 
Motion Pictures and Commercial Prints and Labels are available for items 
cataloged for the fiscal years 1980 through 1982; see Table 2. Fram this 
table it can be shown that during the period FY 198 to FY 1983; 


1. Motion Pictures and Filmstrips accamted for between 5.4 and 
6.2 percent of the works of performing arts. 


2. Camercial Prints and Labels accamted for between 11.5 and 
16.8 percent of the works of the visual arts, 


These results are consistent with the following assumpticms; 


1. Registrations of Motion Pictures account for approximately six 
percent of the registrations of works of the Performing Arts in 
any fiscal year. 


2. Registrations of Camexcial Prints and Labels account for ap- 
proximately 15 percent of the registration of works of the 
visual arts. 


Table 3 shows the number of registration rounded to the closest thousand by 
major category for FY 1984 and the corresponding percentages. 


Applying the proportions given in the assumptions above to the 
number of registrations in Table 4 for the performing arts amd the visual 
arts categories yields the following estimates: 


Motion Picture Registations, FY 1984 -~-~--—---~---~— — 8,400 
Commercial Prints and Labels Registrations, FY 1984 —- 6,450 
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TABLE 3 


TOTAL NUMBER OF REGISTRATIONS (U.S. COPYRIGHT OFFICE) 
BY MAJOR TYPE OF WORKS: FY 1984 


Major Category 


Non-Dramatic Literary Works 
Works of the Performing Arts 
Works of the Visual Arts 
Sound Recordings 


Renewals 


All Registratims 


Number of Registrations 


261, 000 
140,000 
43,000 
22,000 


37,000 


503,000 
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Proportion 
(3) 


52 


28 


100 
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These estimates indicate that motion picture registrations account for only 
or 1.7 percent of the total number of registrations and camercial prints 
and labels account for only 1.3 percent of the total number of registra- 


tions. 


The Public Information Office of the Information Reference Division 
estimates similar proportions for requests concerning motion pictures and 
fabrics. They estimated that of the total requests received, one to two 
percent are concerned with motion pictures, and one percent are concerned 
with fabric designs. These proportions are also in accord with rough esti- 
mates made by the Publication Section of the Infomation and Reference 


Division. 


In contrast to these proportions, the Reference and Bibliography 
Section of the Information and Reference Division estimate that approxi- 
mately 6.5 percent of their tctal searches deal with motion pictures, while 
only 0.1 percent deal with fabric designs. 


The above results suggest two things: 


1. that the bulk of the work performed by the Public Information 
Office and the Publication Section of the I&R Division is re- 
lated to the Registration Process, and 


2, that the usage of Copyright Office records varies greatly from 
industry to industry, and bears little relation to the number 
of registrations in that industry. (Motion picture records are 
heavily used; fabric design records are lightly used.) 


Costs Associated With Registration and Deposit 


Costs of performing key activities associated with the formalities 
of registration and deposit are given in Table 4, These costs are ordered 
to correspond to the activities of Figure 3. The next three activities are 
required to create an accessible public record of the copyrighted works. 
The final activity deals with making the public aware of the policies and 
procedures concering registration and deposit, and disseminating appro-— 


priate forms, inStructions, circulars, etc. to the public. 


The costs presented in Table 4 include the costs of salaries, 
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fringe benefits (11.8% of salary}, overhead (10% of salary) and nam-per- 
sonel costs ($3,000 per employee). These costs do not include the costs of 
space, and charges made by the Automated Systems Office. Whether or not to 
include space costs is a philosophical point. On the one hand, the Madiscn 
Building, which houses the Copyright Office, is amed by the government and 
no rent is now being charged for the space of the Copyright Office. On the 
other hand, the Copyright Office activities listed in Table 4 use more than 
156,000 square feet of space in an area where annual rental costs are 
approximately $20 per square foot. Rental costs for this space, therefore, 
would exceed three million dollars per year. 


Adjacent to the columm presenting the costs in Table 4 are the unit 
cests per registration of the various activities, under the assumption that 
each of the costs is asscciated with 503,000 reqistrations for FY 1984. The 
average cost of issuing a copyright registration certificate (the sun of 
activities 1, 2 and 5) is $16.45. An additional cost of $9.09 is required 
to prepare appropriate public records for a copyrighted work (i.@., the sum 
of activities 4, 5 and 6), and $2.92 is required to make the public avare 
of cOpyright policies and procedures, and to supply the public with 
required fomns, Circulars, etc. to facilitate their cbtaining a registre- 
tion certificate. To perform all of the above activities requires an 
average cost of $28.46 per registratim. 


Under the simplifying assumption that the unit costs of registra- 
tion and deposit are, @m the average approximately the same for all classes 
of works, we can estimate the total costs of motion pictures and fabric 
designs by multiplying the unit costs of Table 4 by the number of registra- 
tions estimated previously. Table 5 gives the results of this camputation. 


TABLE 5 


ESTIMATED COSTS AT THE U.S. COPYRIGHT OFFICE OF REGISTRATION AND 
DEPOSIT FOR MOTION PICTURES AND FABRIC DESIGNS: FY 1984 


Number of 
Industry Registrations Unit Cost Total Cost 
Motion Pictures 8,400 $28.46 $ 239,000 
Fabric Designs 6,450 $28.46 $ 184,000 


eer ere i ee ee ee i ae i eee eae Se ea ee ee 


A cost incurred by the Copyright Office not included in Table 4 and 
5 is that of cqperating the two sections of the Infommaticm and Reference 
Divisicn that deal with searches not directly related to the régistration 
and deposit formalities. They are the Reference and Bibliographic Sectim 
and the Certificate and Documentation Section. These sections are concem-— 
ed primarily with using the public record as opposed to creating it. The FY 
1984 costs of these two sections is approximately $729,000. Fran Table 1 
we see that in FY 1984 these sections perfonned more than 10,000 searches, 
reported on 136,000 titles, and preduced 9,800 certificates. 


Costs of Recordatiqm 


Costs of recordation of documents pertaining to copyright are 
smaller than the costs of registration and deposit. As can be seen fron 
Table 1, only 12,000 recordations were made during FY 1984, which is about 
2.4 percent of the total number of registrations. Under the same set of 
assumptions used to develop Table 4 the cost of performing these recorda- 
tigns is estimated to be $200,000. This yields a uit cost per recordatiam 
of $16.67. 


As indicated previously, motion pictures account for approximately 
1.7 percent and fabric designs account for approximately 1.3 percent of the 
total number of registrations. If these proportions are roughly the same 
for the number of recordaticns and the uit costs of recordatim is m the 
average the same for all classes of works, then the annual cost of motion 
picture recordations would be mily $3,400 amd the amual cost of fabric 
design recordations would be mly $2,600. Although it is likely that mo- 
tian picture recordatios account for a comsiderably higher proportion than 
1.7 percent, the resultant cost would nevertheless be small. 


Revenue and Value 


AS a result of the registration, deposit and recordation precesses, 
the Copyright Office collects revenue through the registratim application 
fees and other fees, and the Library of Congress receives valuable 
materials for its various collectims. Table 6 presents an estimate of 
value of the various’ kinds of materials transferred to the Library of 


Congress' collections, The total estimated value of items transferred is 
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about $7.9 million. Notice that the estimated value of motion pictures is 
more than $3.8 million, and accomts for 48.3 percent of the total value; 
this is a disproprtimately high proportion since motion pictures account 
for qnly 1.7 percent of the registrations. Fabric designs, which account 
for 1.3 percent of the registrations, are not collected by the Library of 
Congress. 


Also shown in Table 6 are the revenues derived from fees. The 
principal revenue is derived from the fees that accanmpany the registratims 
applications; the 520,000 applications, each with a fee of $10 yields 
revenue of $5.2 millicn. Thus, the U.S. Copyright Office is estimated to 
collect about $148,500 for registration of motion pictures and fabric 
designs. 


ight istration by Motion Picture and Textile ies 


About three-fourths of law fimums and motion picture and textile 
carpanies have been involved in the initial registratim of claims to copy- 
right works authored, produced, or published by the canpanies or by sanecne 
else. O£ law firms, motiam picture camanies and textile canpanies, it is 
found that 768 percent of the law firms have engaged in this activity, 74 
percent of the motim picture campanies, and 53 percent of the textile 
campanies. It seems that law fiums serving the textile industry assume 
this responsibility since 96 percent of them have been involved in the ini- 
tial registration of claims to copyright in works. Of the total works au- 
thored, produced, or published by the camanies (or their subsidiaries), 
about 50 percent are covered by registration certificates. This proportion 
also holds for motion picture campanies, but it is higher (70 percent) for 
textile fimms. . 


The nunber of registrations per year for moti picture related 
works is estimated from the survey to be about 6,330 and for fabric design 
works about 9,490 registrations. These totals sub-divide by type of work 
as follows: 


Feature-length motion piccures 3,140 


Work associated with the creatiqm or productim 
of feature-length motion pictures 640 
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Work derived fram a feature-length motion picture 2,550 
An artistic design 3,540 


A finished textile article 5,950 


It is noted that the two estimates of registrations from both 
industries are almost identical (14,850 by using 1.7 times the total regis- 
trations and 15,820 from the survey). However, there is a disparity in the 
estimates for the motion picture industry (8,400 versus 6,330) am the 
textile industry (6,450 versus 9,490). It is not known whether assumptions 
about the Copyright Office registrations, survey estimates or both are 


wrong. 


More than one-half (53 percent) of the copyright registrations were 
done on behalf of sameone else. These cbhviously involve the law firms and 
were found to be about the same for both the motion picture and textile 
works. A Significant amount of time is spent on registering copyrightable 
works: an average of 4.0 hours of senior lawyer, executive or equivalent 
time and 2.2 hours of other persomel time. The total hours spent in 
registering canes to 63,300 hours cf senior time and 34,600 hours of other 
time (using the survey estimates). The average amount of time spent with 
registering motion picture works was substantially greater than with tex- 
tile design works. The registration was rarely made (10 percent) prinerily 
in order to initiate an infringement suit against a known or suspected in- 
fringer. For textile works this was done more frequently than for motiqn 
Picture works (21 percent vs. 11 percent). This was expected since the 
Practice of many textile firms is to register only when litigation is 
required, whereas it is very unusual that a motion picture would not be 
registered. Sometimes organizations pay other persons Or organizations to 
perform part or all of the work associated with the registration of a work. 
Approximately 15 percent of the motion pictures and textile recistrations 
involved such payments for a total of $270,000. On the other hand, most of 
the law firms were paid to perfomn the work associated with registration at 
an average rate of about $130 or $250,000 all told. 
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Recording Transfers of Copyright Ownership and Other Documents 


One formality of the Copyright system in the U.S. deals with 
recording transfers of copyright owmership and other documents with the 
U.S. Copyright Office. Of the respodents to the survey, 38 percent 
indicated that they had been involved in recording transfers of copyright 
ownership or other documents with the U.S. Copyright Office. Both law 
firms and mtim picture campanies appear to be about that involved in 
recordation (43% apiece), but textile campanies rarely are (6%). Since the 
life of design works is relatively brief, me would not expect many 
transfers. The total number of transfers of motion picture works is about 
2,980. The transfers of feature-length metic pictures dominate — 2,070 
-- with works associated with the creation or production of a 
feature-length motim picture being 630 amd the remainder at 280 for works 
derived from feature-length motion pictures. The total number of titles 
transferred is 2,060 with the ratio of titles to transfers being about 
equal for the three types of motion picture works. For the few textile 
firms that have been engaged in transfers in the past year, there are about 
140 transfers for all artistic designs intended to be printed on, or 
knitted or woven into cloth for textile goods and 180 for all finished 
textile articles mm which an artistic design appeared, 


Most of the transfers of motim picture and textile design works 
are domme on behalf of scmeone else, largely because so many of them are 
done by law fimms. The average amaumt of time devoted to recording the 
ownership transfer or other documents of the work was 4.9 hours of senior 
lawyer, executive or equivalent persons and 1.6 hours of other persomel. 
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5.3 Quantitative Description of the U.S. Copyright Carnmumity 


The U.S, copyright camaunity, external to the U.S. Copyright 
Office, cansists of creators of intellectual property; the legal cammmity 
found in law firms and campanies involved in creatim and processing copy- 
rightable works; the judicial system; and readers, viewers or users of the 
works. The Survey, described in Sectim 3, focussed @m those persams or 
organizations who are directly conmcemed with the legal aspects of copy- 
right formalities, For the most part, it did not include the creators 
themselves or the end beneficiaries of the works. There was a total of 233 
organizations or persams who responded to the survey. Fram the survey 
responses it is estimated that there is a total of 711 organizations en- 
gaged in a core copyright caommmity as ccncemed with motian pictures and 
fabric designs. The types of organizations and their number are sumerized 
in Table 7 below. 


TABLE 7 


NUMBER OF SURVEY RESPONDENTS AND ESTIMATED NUMBER OF ORGANIZATIONS 
OR INDIVIDUALS IN THE SURVEY POPULATION BY TYPE OF 
ORGANIZATION OR INDIVIDUAL: 1984/85 


No. of Estimated No. 

Type of Organizaticm or Individuals Respondents in Populatim 
Law firms or individual lawyers in private 
practice 125 299 
For-profit organizations asscciated with 
production and/or distribution of 
feature-length motion pictures 27 is; 
For-profit organizations associated with 
the manufacture, distribution, or sale of 
textile piece goods, apparel, fabrics, 
Clothing or other textile-related products 23 100 
Other for-profit and nem-profit organiza- 
tions such as trade asscciations, research 
institutes, etc. 58 155 

TOTAL 233 7121 


SOURCE: King Research, Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 
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The largest group of organizations is law fimms or individual 
lawyers in private practice (42% of organizations or individuals). 


The law firms tend to be rather large, having an average of 30 
senior lawyers, executives or equivalent employees and 55 other empicyees., 
In fact, they average about 4.9 attomeys who have conducted copyright- 
related matters during the past year. The textile campanies also tend to 
be very large, with an average of 124 senior employees and 5,800 other 
employees. On the other hand, the motim picture canpanies are much smal- 
ler qi the average with 13 senior employees and 1,800 other employees. Two 
motiqn picture campanies with 30,000 and 10,000 employees dominates this 
average of other employees. Otherwise, the average is 145 other employees. 
The average number of attomeys per campany engaged in copyright matters is 
0.6 in the textile industry and 1.5 in the motion picture industry. In 
fact, about one-half of the textile and motion picture campanies do not 
have attcomeys who have dealt with copyright matters. However. most of 
these camanies have consulted outside legal camsel to assist with copy- 
right~related matters (89% textile and 70% motion picture). The other types 
of camanies average 2.9 attomeys per camany. ‘These other camanies may 
be firms that also deal with copyright such as publishers. 


The persons who responded to the survey were asked questimms about 
themselves and about their organizations. They were also asked to consult 
with other attomeys ar staff members to help ensure that the respamses to 
the questionnaire dealing with the entire organization would properly 
represent the entire group. The averege number of attameys per organiza- 
tion who have conducted copyright-related matters was 3.1 attomeys per 
finn or carpany. Thus, the total number of such attomeys represented by 
the survey respondents is about 2,180 attormmeys. Projected to the popula- 
tic total, it is estimated that 1,450 relevant lawyers are found in law 
fins, 230 in motion picture campanies, 50 in textile campanies avd 450 in 
other types of organizations. Most of the respondents axe attomieys (80%) 
and they are rather active in copyright matters. In fact, Table 8 gives 
the proportion of time spent cm copyright matters (in the past 12 months) 
by type of copyright groups. They have persmally workad with all of the 
groups in the table to same degree. However, the two groups most fre- 
quently worked with or for are creators (authors, canposers, playwrights, 
etc.) and oti picture producers/distributors. 
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TABLE 8 


PROPORTICN OF ATTORNEYS AND INDUSTRY EXECUTIVES WHO PERSONALLY 
WORKED WITH OR FOR VARIOUS COPYRIGHT GROUPS BY AMDUNT OF 
TIME SPENT AND TYPE OF GROUP; 1984/85 


Proportion of Time Spent in Past 12 Mcnths 


More than Less than Name Total 
Type of Group 10% 10% % % 


Motion picture producer, 


distributors 25.1 27.3 47.6 100 
Creators (authors, camposers 

Playwrights, etc.) 32.2 43.5 24.3 100 
Record/Audio cassette 

producers/distributors 11.3 30.0 58.7 100 
Video cassette/disc 

producers/distributors 14.8 30.4 54.8 100 
Televisiqn Producers 17.4 30.0 52.6 100 
Textile Manufacturers 8.7 12.2 79.4 100 
Textile Converters 724 7.8 84.8 100 
Clothing, apparel manufacturers 8.3 16.5 1502 100 
Fumiture/floor/wall 

covering manufacturers 6.1 10.4 8.5 100 
Publishers - print 19.6 40.4 40.0 100 
Publishers —- music 11.7 28.3 60.0 100 
Covemment Agencies 14.8 32.2 53.0 100 
Trade Associations 8.3 31.3 60.4 100 
Other 14.0 6.1 79.9 100 


_ 


SOURCE: King Research, inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 


In the next section, we deal with activities involving potential 
copyright infringements. These activities are sub-divided by those involv- 
ing monitoring or identifying potential infringements, disputes (up to 
lawsuits) and lawsuits. In each case, the number of potential infringe- 
ments, dispositions, and cutcames are estimated. Also, the resources in- 
volved in the activities are given. These resources include number of 
hours expended by senior staff (i.e., lawyers, executives, etc.) and 
others. Also, outcames of disputes and lawsuits such as awards for statu- 
tory damage, legal fees or monetary canmpensation are also estimated. 
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5.4 Copyright Infringement Process in the Motion Picture and Textile 
Industries 


An approximation of infringement processes is given in Figure 5. 
The overall process begins with copyright infringement (ar belief that me 
exists). The extent of infringement detection is dependent o monitoring 
or cbserving the marketplace for infringements. If an infringement is 
detected, then a course of actimm may be set forth, or the infringement my 
be disregarded. Usually, an initial dispute canceming the copyright in- 
fringement will take place where an attempt may be made for an out-of-court 
settlement such as to discaqmtinue infringement activities or to gain sare 
financial settlement. If a settlement can not be reached cut-of-court, the 
conplainant may discontinue the dispute or initiate formal litigation 
proceedings. At that time a settlement could take place prior to going to 
court, while court proceedings are taking place or when a court ruling 
takes place. Such judgement might be in favor of the defendent or in favar 
of the plaintiff in which case the outcome might be an injunctiom against 
the defendent, damages imposed on the deferdent or damages and fees avarded 
to the plaintiff. Below, we describe the extemt to which the infringenent 
Processes take place and the amount of resources expended in these 


processes for the motion picture and textile industries. 


5.4.1 Monitoring for Infringements of Copyright 


Detection of potential copyright infringements can take place in 
Many wayS. Many carpanies in an industry momitor the marketplace for in- 
fringements. Others rely q@ law fimms or others to monitor for infringe— 
ments in lieu of or to comilerent their ow monitoring. Also, potential 
infringements are serendipitiously identified by others such as prodict 
customers or movie goers, Below we indicate the extent of memitoring dme 
in the motion picture and textile industries, Also, estimated numbers of 
potential copyright infringements that are detected in each industry are 
given. 


The Moticn Picture Industry 


Monitoring for infringements in the motion picture industry is done 
by motion picture ccmpanies aS well as outside lawyers and others. Of the 
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157 motion picture camanies, 89 percent of them (140) are estimated to 
monitor for infringement of copyright. In fact, they expend about 27,000 
hours in this activity (or about 193 hours per year per ccmpany that does 
monitoring). As a result of this effort they detected an estimated 1,800 
potential copyright infringements. Thus, they expend about 15 hours mni- 
toring per potential ccpyright infringement detected. In additim, the 
motion picture campanies also are estimated to have 2,500 more potential 
copyright infringements that were detected by individuals or organizaticns 
outside their campany in the past year. Law firms detected about 180 of 
these potential copyright infringements in the motiqm picture field and 
indicated that about 150 of their cases were identified extemally to their 
fimn. They devoted about 1,100 hours of mmitoring for copyright infringe- 
ment in the motion picture area. In addition, other kinds of organizations 
detected about 30 potential copyright infringements at a cost of 470 hours. 
Thus, altogether in the motion picture industry it is estimated that: 


@ there are about 4,300 potential copyright infringements detec- 
ted, 

about 28,600 hours were spent monitoring for infringements, and 

@ about seven hours were spent per potential infringement 
detected, 


These data are depicted graphically in Figure 6. 
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The Textile Industry 


Cnly 61 percent of the 100 textile canpanies said that they monitor 
for copyright infringements and they sperd about 4,870 hours doing so (or 
80 hours per campany that does mmitor). They detected qmly 375 potential 
copyright infringements (or 13 hours monitoring per potential infringement 
detected). In addition they indicated that 90 potential infringements were 
detected qutside of their camanies. In additio, for the textile indus- 
try, law fimns spent 740 hours monitoring for infringement in this area and 
detected about 260 potential copyright infringements. Other organizations 
are estimated to also detect 65 potential infringements in the textile area 
at a cost of 470 hours. Thus, estimates in the textile industry are that: 


@® there are about 375 potential copyright infringements detected, 
@ 4,870 hours were spent mmitoring, and 
® about 13 hours were spent per potential infringement detected. 


These data are given graphically in Figure 7, 


5.4.2 Copyright Infringement Disputes 


Once a potential infringement is detected, the law fimms and can- 
panies must decide whether or not to dispute detected cooyright infringe- 
ments. By this, we mean to notify suspected infringers of the canplaints, 
whether by telephone call, waming letter, or service of process. Extent 
and outcomes of copyrignt infringement disputes are given for the motion 
picture and textile industries below. 


The Motion Picture Industry 

In the motion picture industry it is eskimated that a potential 
infringerent is disregarded in about ten percent of the 4,300 instances in 
which a potential copyright infringement is detected. The principal 


reasons given for not initiating a dispute in these 410 instances are: 


@ Too difficult or expensive to identify infringer (41%) 


@ Minor infringement which is not worth pursuing (15%) 
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e@ Too difficult or expensive to prove ownership (2%) 


@ Copyright notice was not affixed to work (1%) 


There is a cost associated with making this decisim in that 9,930 
hours are estimated to be spent by motion picture campanies (157) or law 
finns (67) in determining whether or not to dispute detected copyright 
infringements. This cost canes to about 2.3 hours per detected potential 
infringement in this industry. Beyond that, these organizations spent an 
additional 8,980 hours of senior lawyer, executive or equivalent time and 
19,200 hours of other persqamel in dealing with all of the 3,890 disputes 
that they went ahead on (i.e., 2.3 hours and 4.9 hours per dispute 
respectively) - 


Of these 3,890 disputes, a total of 2,840 disputes (73%) were 
resolved by an agreenent to terminate the infringement activity. The 
remainder had some monetary compensation ($5.3 million). lLsgal fees or 
expenses received are estimated to be about $4.5 millim. MTnese outcames 


are displayed in Figure 8. 


Textile Industry 


Also in the textile industry about ten percent of the infringements in 
which a potential copyright infringement is detected are disregarded. The 
principal reasons given for not initiating a dispute in these 38 instances 
are as follows: 

@ ‘Too difficult or expensive to prove owmership (11%) 

@ Minor infringement, not worth pursuing (8%) 

® Too difficult or expensive to identify infringer (68%) 

e@ Copyright notice not affixed to work (6%) 


® Too difficult or expensive to prove infringement (38) 


This industry spent about 5,470 hours in deciding whether or not to dispute 
detected copyrignt infringements. This average cost per detected potential 
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infringement is abcut 14.6 hours spent by textile camanies (43) and law 
firms (42). In addition, about 1,760 hours of senior lawyers, executives 
or equivalent time is spent in dealing with the 337 disputes that textile 
campanies and law firms went ahead a. They also spent about four times 
that amount of time (27,200 hours) in terms of other perscmnel pursuing 
this activity. This averages about 20 hours and 80 hours respectively for 
senior and other staff. This average amount of time for the textile indus-— 
try is samewhat greater than for the motion picture industry. 


Of the 337 disputes in which infringement activity was initiated, 
about 32 percent (107) were resolved by having an agreement to terminate 
the infringement activity. The renainder had monetary camensation of 
about $220,000. Compensation for legal fees came to a little over half 
that amount -- $120,000. These ocutcames are displayed in Figure 9. An 
estimated 153 disputes had lawsuits initiated. 


5.4.3 Copyright Infringement Lawsuits 


In same instances, disputes conceming potential infringements go 
to the point where a lawsuit is initiated. The outcame of a lawsuit will 
nommally be that it is settled or temminated prior to trial or during the 
trial, or that it is tried to judgement. If tried to judgement, its 
outcome may be that the case is resolved in favor of the defendent or that 
an injunctio is made against infringement activity or there is mmitary 
award in tems of statutory damages, legal fees and expenses or other 
Inetary settlenent. The number of copyright lawsuits and outcomes are 
described below for the moti picture and textile industries. 


The Motion Picture Industry 


Out of the estimated 3,890 disputes that were not initially dis- 
regarded, about 747 lawsuits were initiated in the motimm picture industry 
(depicted in Figure 10). Of this number, about 13 percent (96) were tried 
to judgement. By far, the most frequent outcame is settlement prior to 
trial in this industry, amaumting to nearly three-fourths (562) of the 
lawsuits, About 12 percent (89) of the lawsuits are settled or otherwise 
terminated during the time the trial is in process. The total amount of 
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time devoted to lawsuits (as plantiffs and defendents) amounts to 43,300 
hours of senior lawyers, executives or equivalent level persons and 21,400 
hours of other persons. It is noted that senior time exceeds other 
persons' time in lawsuits, but the reverse is true for other copyright 
activities such as monitoring for infringements or for copyright 
infringement disputes (prior to lawsuits). 


The average time per lawsuit is about 58 hours of senior time and 
29 hours of other time. The amount of time involved in copyright lawsuits 
is substantial, but the monetary awards can be very large as well. For the 
747 lawsuits in the motion picture industry, injunctions were made against 
infringement activity in 107 cases (not including those agreements to 
terminate infringement activity that were settled during dispute). The 
monetary outcomes are estimated to be as follows (note that average awards 
are based on small samples): 


Awards to plaintiffs: 


Total 
(1) Damages $3.4 mil. 
(2) Legal fees or expenses $6.4 mil. 
(3) Monetary settlement $1.3 mil. 
(4) Other $0.4 mil. 
Awards to defendents: 
(1) Total fees, expenses or damages $200, 000 


Thus, even though expenses involved with lawsuits are high, So are 
the potential returns -- $11.5 million to plaintiffs and $200,000 to 
defendents. 


The Textile Industry 


Of the estimated 337 disputes that were not disregarded in the 
textile industry, about 153 lawsuits were initiated (depicted in figure 
11). This proportion is substantially higher than in the motion picture 
industry (45% textile industry versus 19% for motion picture industry). Of 
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the 153 lawsuits, about 26 were tried to judgement. About 106 lawsuits 
were settled or otherwise terminated prior to trial and 21 were settled 
during the time of the trial. The total amount of time devoted to lawsuits 
as plaintiffs and defendents is estimated to be 11,600 hours of senior time 
and 4,700 hours of other time. The average amount of time per lawsuit is 
76 hours for senior persons and 31 for other staff. Awards to plaintiffs 


and defendents are as follavs: 


Awards to plaintiffs: 


Total 
(1) Damages $ 194,000 
(2) Legal fees or expenses S 463,000 
(3) Monetary settlement $2,421,000 
(4) Other None observed 
Awanis to defendcents: 
(1) Total fees, expenses or damages $ 110,000 


Again, as with the motion picture industry, the stakes can be quite high. 
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5.5 Non-U.S. Copyright Experience 


About one-half of the respondents (51%) indicated that they or 
their fimm nad foreign copyright experience during the last five years. The 
countries where this foreign copyright experience was gained are displayed 
in Table 9. O£ those respondents with foreign experience, most had 
transacted copyright business or disputes with the United Kingdom (73%) and 
Canada (63%). About two-fifths of them had experience with France, West 
Germany, and Australia. However, many other countries are involved, as 
well, as shown in Table 9. 


TABLE 9 


PROPORTION OF RESPONDING FIRMS WITH FOREIGN COPYRIGHT 
EXPERIENCE DURING THE PAST FIVE YEARS BY COUNTRY IN 
WHICH THEY HAVE COPYRIGHT EXPERIENCE: 1984/85 


Proportion of Respanding Fimns 


Country (%) 

United Kingdan 73 
Canada 63 
France 42 
West Gemeny 42 
Australia 40 
Japan 33 
Mexico 29 
Sweden 20 
Other European 28 
Other Asian 29 
Latin American (other than Mexico) 27 
African 22 


SOURCE: King Research, Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 
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A closely related question concemms the foreign country in which 
the most copyright related business was dome. Table 10 shows that UK and 
Canada are often the countries in which most copyright related business is 
conducted. Otherwise country rankirgs in Table 10 are seen to be similiar 
to those of Table 9. An exception is that Sweden was never selected by 
survey respondents as a coumtry in which the most copyright related expe- 
rience was done. 


TABLE 10 


PROPORTION OF FIRMS DOING THE MOST COPYRIGHT RELATED BUSINESS 
IN VARIOUS FOREIGN QOUNTRIES BY COUNTRY: 1984/85 


Proportion of Responding Fimms 


Country (3) 
United Kingdan 42 
Canada 22 
France 6 
West Germany 6 
Australia 3 
Japen 3 
Mexico 3 
Other European 3 
Other Asian 6 
Latin American (other than Mexico) 2 
African 4 
All Countries 100 


SOURCE: King Research, Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 
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Within the last 5-year period, 36 percent of the finns used me of 
the formmlity systems (registration, recordatim, ar deposit system) ina 
foreign camtry. Eleven percent were camelled to use the foreign coun- 
try's fommality systems and 25 percent elected to use the foreign comtry's 
formality system. These results are summarized in Table 11. 


TABLE 11 


PROPORTION OF FIRMS WITH FOREIGN COPYRIGHT EXPERIENCE THAT 
USED THE FOREIGN COUNTRY'S FORMALITY SYSTEM: 1984/85 


Proportion of Responding Fimuns 


(%) 

Used Foreign Formmlity Systen : 36 
Camelled to use 11 
Elected to use 25 

Did Not Use Foreign Fommality System 64 

Total 100% 


SOURCE: King Research, Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 


The firms that did use a formality systen in a foreign country, 
enumerated an average of 1.3 specific instances per firm indicating which 
fomnmality system was used in which country, what type of work was involved, 
whether or not the system was canpulsory (as opposed to voluntary), whether 
the system was public or private, what fees were required and what was the 
value of any deposit made. Table 12 summarizes the results of these 
instances. 


In keeping with the previous results, Canada and the United Kingdcm 
are the two most frequently cited foreign cammtries in which copyright re- 
lated business (or instances) is done; these two countries account for 50 
percent of the instances. Motion pictures were cited as the type of work 
in 34 percent of these instances, and fabric design was cited in 11 percent 
of these instances. Concerming what formality system was used, results in 
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Table 12 show that in 63 percent of the instances registratim was used, in 
41 percent of the instances recordation was used, and in 38 percent of the 
instances deposit was used. 


TABLE 12 


PROPORTION OF FIRMS THAT USED A FORMALITY SYSTEM 
IN A FOREIGN COUNTRY BY COUNTRY, BY TYPE OF WORK, 
AND BY FORMALITY SYSTEM USED: 1984/85 


Proportion of Responding Fimmns 
Factor (%) 


Country Where Formality Systen Was Used 


United Kingdon 20 
Canada 30 
France . 6 
West Gemany 6 
All Other Countries 38 
Type of Work 

Motion Pictures 34 
Fabric Designs 11 
Other 55 


Formality System Useda 


Registratiqn 63 
Recordation 41 
Deposit 38 


SOURCE: King Research, Inc., Survey of Copyright Attameys and Industry 
Executives (n = 233) 


a. In same of the instances, more than ome formality system was used; 
therefore, the percentages add up to more than 100 percent. 
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Table 13 indicates the nature of the formality systems of foreign 
countries as indicated by the instances of use of these systems. Concem- 
ing the question of whether the formality system of the foreign country was 
compulsory or voluntary, we see that in 48 percent of the uses of a foreign 
registratim system, registration was campulsory; in the remaining 52 per- 
cent of the uses of a foreign registratim systen, registration was used 
voluntarily. In 44 percent of the uses of a foreign recordation systen, 
recordation was campulsory; in the remaining uses, recordation was 
voluntary. In 50 percent of the uses of a foreign deposit system, deposit 
was carpulsory. 


TABLE 13 


PROPORTION OF INSTANCES OF USES IN WHICH THE FORMALITY SYSTEM 
WAS COMPULSORY OR PUBLIC, AND THE AVERAGE FEE: 1984/85 


Proportion Proportion Average Feea 
Fommality System Compulsory (%) Public (2%) 
Registration 48 100 $197 
Recordation 44 90 382 
Deposith 50 95 95 


SOURCE: King Research, Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 

a. Fewer than ten finns provided an estimate of the fee. 

b. Estimates for the value of a deposit ranged between 0 and $1,500 (fora 


Motion Picture); the average of the estimated value for 19 deposits vas 
$286. 
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SECTION 6 
COST, EFFECTIVENESS AND BENZFITS OF COPYRIGHT PROCESSES 


6.1 Framework for Cost, Effectiveness and Benefit Analysis of Copyright 


Processes 


In the analysis below, we investigate the cost of copyright 
processes to the U.S. Copyright Office, campanies involved in motim pic- 
ture and textiles and law fimms comemed about corresponding copyrighted 
works. The costs include registration, deposit, recording of ownership 
transfers, monitoring for infringements, disputes and lawsuits. The effec- 
tiveness of the copyright processes includes the extent to which potential 
infringements are identified and avoided. Other effects include nm@m-liti- 
gory uses of informatiqn found qm the Copyright Office records and, for 
publications, access to the literature and the extensive bibliographic 
records which are used worldwide. Additical higher order effects include 
the satisfactim of authors, creators and omers in knowing that their 
creative works are protected fran infringement. This in tum spurs an in- 
centive to continue creating such works. All of scciety benefits by the 
fact that many works will comtinue to be available. 


An analysis of the costs (detriments) and benefits is achieved by 
camparing the existing copyright system or specific formlities (e.g., 
registratim, deposit, motice or transfer or records) with altematives 
(including not having the formalities). The results of camparism can be 
made for the U.S. Copyright Office, the remainder of the copyright 
camunity and all of society. If, at each of these levels, the camarismm 
is favorable it is recorded as a benefit and if it is unfavorable, it is 
recorded as a cost. For exanple, if the extent of registration is reduced, 
the cost to the Copyright Office would be less, and therefare, recorded as 
a benefit by the difference in current costs less costs with reduced 
registratio. Cost (i.e., detriments) would be the extent to which the 
infringements are increased and additiqal expenditures that result from 
monitoring disputes and lawsuits. 
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6.2 Input Resources 


In this section we summarize the total costs to the U.S. Copyright — 
Office and other participants in the copyright processes. These costs are 
given for motion picture works and fabric design works. Im order to be 
consistent, the number of registrations for motion picture and fabric 
design works are assumed to be 6,330 and 9,490 registrations respectively, 
based on survey estimates. The total input resources (cost) of registra- 
tion (and deposit) to the Copyright Office is estimated to be $180,000 for 
motion picture works and $270,000 for fabric design works. These costs are 
small campared to the costs incurred by the motion picture amd textile 
industries. Based qm an average of 4.0 hours of senior lawyer, executive 
or equivalent level persons and 2.2 hours of other perscamnmel, the total 
costs of copyright registraticn is about $7.0 million*. However, the 
relative cost to the motiq picture industry is much higher then the 
textile industry. The average cost per motion picture work registered is 
$850 for the motion picture industry versus $170 for the textile industry. 
The reason for the high costs to the motion picture industry is a large 
number of hours spent by senior lawyers, executives or equivalent staff. 
Pecross both industries, the average time spent by senior lawyers in law 
firms is 1.6 hours per registration and the average senior time in textile 
camanies is 1.3 hours per registration. In motion picture campanies this 
average is 8.8 hours per copyright registratio. Thus, the total cost for 
registering in the motion picture industry is $5.4 million and this cost is 
$1.6 millicm in the textile industry. 


In addition to labor costs, there are other costs associated with 
registratiq of copyright materials as well. For example, there is same 
value assScciated with copies of the work that are deposited with the U.S. 
Copyright Office. As expected, the average value of mtim picture depo- 
sits is estimated to be much more than for textile works ($860 versus $28). 


*TIt is assumed that senior costs for labor time are about $100/hour, 
other persamel about $20/hour, and $40/hour when type of persommel is not 
specified. 
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Thus, the total cost to the motio picture industry is much greater; $5.5 
million canpared to $320,000 for the textile industry. Another cost to the 
depositors is in preparing the identifying materials. Here the average 
cost per registration is $10 per deposit for motim picture materials and 
about double that amoumt ($21) for fabric design materials. The total 
amount for the two industries is $63,000 and $202,000 respectively. 


The total costs of registratim to the U.S. Copyright Office and 
motion picture and textile industries is $13.5 million. Of that amount 
only three percent is expended by the U.S. Copyright Office and nearly me 
third of that amount is recovered by registration fees. The total cost to 
the motion picture industry ($11.0 milliqn) is far greater than to the tex- 
tile industry ($2.2 million). This total cost reflects the fact that the 
average cost per registration in the motim picture industry is about 
$1,740 canpared to only $230 for the textile industry. A similar picture 
emerges for other copyright-related processes as well. 


Recordation is less costly to the copyright canmmity than regis- 
tration and deposit, partially because there are fewer transactions 
involved. It is estimated from the survey that there are currently about 
2,980 transfers of moticn picture works and mly 320 transfers of fabric 
design works. The cost to the U.S. Copyright Office of these transfers is 
estimated to be about $50,000 for motim picture works and $5,000 for 
fabric design works. The cost to industry is $2.9 million for motion 
picture works, or about $970 per transfer. Whereas, transfers in the 
design industry average $185 per transfer or about $59,000 altagether. The 
large cost to the motion picture industry is dcminated by senior time 
devoted to transfer by motion picture campanies (as was also cbserved with 
registratian). 


The cost of infringement processes is also substantial for the 
industries. For exanple, mmitoring for potential infringements costs the 
motion picture industry about $1.1 million and the textile industry about 
$190,000. Disputes are even more expensive with costs of deciding whether 
to dispute potential infringements being about $400,000 for the motion pic- 
ture industry and $220,000 for the textile industry. The other costs of 
disputes camesi to $1.3 million in the motion picture industry and $720,000 
in the textile industry. Lawsuits come to $4.8 millim and $1.3 millim 
for the motion picture and textile industries respectively. 
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Total input resources are summarized in Table 14 below: 


TABLE 14 


TOTAL INPUT RESOURCES FOR COPYRIGHT FORMALITIES AND INFRINGEMENT 
PROCESSES, BY MOTION PICTURE AND TEXTILE INDUSTRIES: 1984/85 


Motion 
Copyright Activities Picture Textile 
Copyright Formalities 
Registration $ 5.6 million $1.9 million 
Deposit 5.5 million 0.5 mliiocn 
Recordation 2.9 millicn 0.1 million 
Total $14.0 million $2.5 million 
Copyright Infringement Processes 
Monitoring $ 1.1 million $0.2 millio 
Disputes 1.7 million 0.9 million 
Lawsuits 4.8 million 1.3 million 
Total $ 7.6 million $2.4 million 
Grand Total $21.6 million $4.9 million 


SOURCE: King Research Inc., Survey of Copyright Attorneys and Industry 
Executives (n = 233) . 


The total costs to the copyright camnumity for motion picture and fabric 
design works is about $26.5 million. 


6.3 Indicators of the Effectiveness of Copyright Formalities 


Effectiveness of copyright formalities begins with extent of use of 
the formalities, purposes for which they are used and whether the formali- 
ties had any bearing on copyright legal activities. Other indicators of 
effectiveness of formalities are what the copyright conmunity pays for them 
(and what they might be willing to pay). Finally, in this section we dis- 
cuss Opinions concerning the relative use and value of copyright fommli- 
ties campared with the copyright formalities in other countries. 


104 


Use of Copyright Formalities for Copyright Disputes and Lawsuits 


Probably the most important purpose for which copyright formalities 
are used is in resolving disputes and lawsuits. Below in Table 15 are gi- 
ven the proportion of lawsuits in which various copyright-related legal is- 
sues were said to be important to the case. The copyright notice and regis- 
tration of ccpyright both appear to be important in a large proportion of 
lawsuits. In fact, in most instances of disputes and lawsuits the work was 
registered with the U.S. Copyright Office and the registration was stated to 
be important in resolving or terminating the dispute or lawsuit. Results of 
the importance of registration are evidenced in Table 16. Registration of 
the work under dispute or lawsuit is canmon for both disputes (81%) and law- 
Suits (90%). That is, xegistration done specifically for lawsuits appears 
to be more common than for registration done specifically for disputes (19% 
versus 10%}; perhaps because disputes may be settled before the registra- 
tion is necessary. RegiStration of the works is very canmon for disputes 
and lawsuits involving works from the motion picture and textile industries. 
Further evidence of the effectiveness of registration is that in 71 percent 
of the disputes and 80 percent of the lawsuits, registration was found to be 
very important (46% and 59% respectively) or samewhat important (25% and 215% 
respectively) in resolving or terminating the dispute or lawsuit. Registra- 
tion of the work seems to be more important in resolving disputes or 
lawsuits in the textile industry than in the metion picture industry. 


Another source of evidence concerning effectiveness of registration 
of copyrighted works is how important the prima facie evidence contained in 
the registration certificate was in helping to settle or terminate litiga- 
tion, In only about one-fourth of the lawsuits was prima facie evidence 
found to be not important in helping settle or terminate litigation. In 55 
percent of the lawsuits it was found to be very important and in 21 percent 
somewhat. important. When prima facie evidence supplied by the copyright 
registration was challenged, the challenge was not successful 83 percent of 
the time. 


Copyright Office records (i.e., copyright registration certificates, 
the Copyright Office card catalog, its correspondence files etc.) have been 
used in litigation by 85 percent of the law firms and other camnpanies. The 
various functions of the Copyright Office records used during litigation are 
given in Table 17. 
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TABLE 15 


PROPORTION OF RESPONDENTS WHO INDICATED THAT COPYRIGHT-RELATED 
ISSUES WERE IMPORTANT IN THEIR MOST RECENT LAWSUITS: 1984/85 


Copyright-related Proportion of Most 
Issue Recent Lawsuits 

(%) 
Copyright notice 52 
Registration of copyright 66 
Deposit with Copyright Office/Library of Congress 25 
Assignment of Copyright 30 
Recordation of ownership 23 
Terminations of copyright transfers 4 
Copyright renewal 9 
Licensing 8 
Evidence of ownership 24 
Copyrightability 37 
Copying/plagiarisn 50 
Canmercial piracy/unauthorized selling 26 
Unauthorized public performance 9 
Breach of Contract 20 
Work made for hire 15 
Fair use 18 
Other 2 


SOURCE; King Research Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 
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TABLE 16 


PROPORTION OF DISPUTES AND LAWSUITS IN WHICH THE WORK IS REGISTERED 
ROULINELY BEFORE OR SPECIFICALLY FOR THE DISPUTE AND LAWSUIT 
AND IMPORTANCE OF REGISTRATION IN RESOLVING OR 
TERMINATING DISPUTES AND LAWSUITS: 1984/85 


Proportion of 


Disputes/Lawsuits 
(%) 
Dispute 
Work registered routinely before dispute 71 
Work registered specifically for dispute 10 
Importance of registration in resolving dispute 
Very inportant : 46 
Sarewhat important 25 
Not inportant 29 
Lawsuit 
Work registered routinely before lawsuit 74 
Work registered specifically for lawsuit 19 
Importance of registration in resolving lawsuit 
Very important 59 
Sanewhat important 21 
Not impartant 20 


SOURCE: King Research Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 
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TABLE 17 


PROPORTION OF LAW FIRMS AND COMPANIES THAT HAVE USED COPYRIGHT 
OFFICE RECORDS TO PERFORM VARIOUS FUNCTIONS INVOLVED 
IN LITIGATION: 1984/85 


Functions of Copyright Office Records Proportion of 
During Litigation Law Fioms & Caipanies 
(%) 
Helping prove the date of work's creation Al 
Helping prove the date of ownership transfer for 
a previously-registered work 26 
Helping prove the date of registratim 54 


Helping prove the identity of the omer who was 
the creator, or vice-versa 46 


Helping prove the identity of the creator, who 


was not the owner, or vice-versa 28 
Helping prove that the work is registered 81 
Helping prove that the registratio had been renewed 25 


Helping prove the fact that irregularities existed 
-- or did not exist — with the way that 
the work was registered 26 


Using or referring to the registratiam certificate 
es a means of "waming" a known or suspected 
infringer, prior to actually filing a lawsuit 36 


Other use(s) of copyrignt registration certificate(s) 
during litigation 11 


SOURCE: King Research Inc., Survey of Copyright Attomeys and Industry 
Executives {n = 233) 
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The most chvious function of the Copyright Office records used dur- 
ing litigation was to help prove that the work was registered (81%). How- 
ever, other frequent fumctioms of the records were helping =o prove (1) the 
date of registration (54%), amd (2) the identity of the owner who was the 
creator, or vice versa (46%), and (3) the date of a work's creaticn (41%). 
However, mamy other fumctions of the Copyright Office records are frequen- 
tly used as well. 


The cost is substantial to participants in uSing (i.e., retrieved, 
read copied, or used in any way) a copyright certificate or other Copyright 
Office record in commection with the preparation of a lawsuit. 


Use_of Copyright Fomomlities in a Non-Litigation Context 


Over a recent 12 month period, about 40 percent of the law fimms 
and campanies had read, consulted, copied, retrieved or otherwise used 
copyright yregistratim certificates or other records for purposes other 
than litigation. This was done more frequently in law firms (44%) and mo- 
ticn picture canpanies (57%) than with textile campanies (6%). Of those 
who did, the average number of times that the organization read, consulted 
or examined any Copyright Office records was 56.4 or a total of 4,500 over 
all law fimms and movie and textile campanies. Of the motimm picture and 
textile design xagistration certificates used, by far the most involved 
feature-length motion pictures (75%) or work associated with the creation 
or productim of a feature-length motim picture (21%). The reasms why 
Copyright Office records were used are given in Table 18. 


The potential use most frequently cited was to determine whether a 
particular work was still protected by copyright (56% most recent, 41% 
second most recent). Other frequently cited uses were (1) to identify or 
locate the current owner of a particular work which the respomdent or a 
Client was considering purchasing or licensing (39% most recent, 31% second 
most recent) and (2) to determine whether copyrights in a particular work 
had been transferred (38% most recent, 36% second most recent}. 


There are several sources for cbtaining access to the Copyright 


Office records. The most frequently used source is directly from the U.S. 
Copyright Office; used directly 45 percent of the time and throuh a law 
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TABLE 18 


PROPORTION OF USES OF COPYRIGHT RECORDS BY TYPE OF POTENTIAL UE 
FOR THE MOST RECENT AND SECOND MDST RECENT USES: 1984/85 


Proportion Relevant 


Most Second 

Recent Most Recent 
Potential Use of Copyright Office Records ($) (&)} 
Identify or locate the current owner of a 
particular work which you or a client were 
considering purchasing or licensing 39.1 31.0 
Detemnine whether a particular work was 
still protected by copyright 55.7 40.9 
Determine whether copyright rights in a 
particular work had been transferred 37.5 36.4 
Detemnine whether a work similar or identical 
to another work had already been registered 15.9 12.2 
Detemnine whether additimal correspandence 
related to the original copyright certificate 
might be maintained by the U.S. Copyright 
Office 6.8 11.4 
Check to see if a work had been correctly 
registered 22.7 19.3 
See what else a particular author or 
creator had produced 10.2 8.0 
Determine the date of a work's publicatim 30.7 20.5 
Determine the date of a work's registratim 23.9 20.5 
Find out if the author or creator was the owner 27.4 27.4 
Find out if the amer was the author or creator 22.7 19.3 
Locate a group of works which might be available 
for purchase or licensing 4.6 6.8 
Detemnine whether a work with the same or similar 
title had ever been registered 18.2 14.8 
Other 5.8 5.8 
SOURCE: King Research Inc., Survey of Copyright Attomeys and Industry 


Executives (n = 233) 
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fimum 30 percent of the time. Also, one's own or employer's files were used 
36 percent of the time and the author, artist or owner 18 percent were the 
Sources used of the time and other sources five percent of the time. 


In about 37 percent of the uses, there were other kinds of infomm- 
tion which were also needed but were not available fran the Coypright Of- 
fice records which were consulted. The kind of needed information which 
could not be cbhtained from the Copyright Office records and the proportimn 
of incidences in which the information was needed is given in Table 19. 


Most needed informmatian involved persqnal data about such things as 
Current address of author or owner (55%), death dates (29%), heirs (29%), 
names of individuals or organizatims involved in creatim of the work 
which were not available fran the registration infommation (29%) and iden- 
tity or address of a business agent or retailer (26%). Details coceming 
the physical characteristics of the work also were mentioned by 26 percent 
of those who could not get needed information fran the records. 


A majority of those who needed additional infommation (94%) indi- 
cated that they locked for it from other sources such as the owner (578%), 
creator (50%), a business or legal representative of the creator or owner 
(48%), a library (39%), and other sources such as an industry directory, 
trade association or camputerized database. A substantial number of hours 
was spent in locking for and cbtaining the infommtion mst recently used 
fran the Copyright Office records and other sources. (For example, senior 
lawyers or other executive personnel spent an average of 5.5 hours and oth- 
er personnel spent en average of 1.1 hours.) About 20 percent of this time 
was spent locking for and cbtaining informatiqn fran Copyright Office 
records. 


An indication of the value of the Copyright Office record is whe— 
ther the information cm the records would have still been used and haw much 
more it would have cost to get the information. Over 75 percent of the 
respendents indicated that they would have camsulted other sources to ab- 
tain the same or equivalent information if Copyright Office records had not 
been available, Of these, 80 percent indicated it would have taken more 
than the 5.5 senior hours and 1.1 other personnel hours to get the infoma-— 
tion and that the amout of time would have been increased an average 
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TABLE 19 


PROPORTION OF RESPONSES IN WHICH NEEDED INFORMATION 
IS NOT AVAILABLE FROM COPYRIGHT OFFICE REGORDS: 1984/85 


Needed Information Proportion 
of Responses 
(%) 

Current address of author or owner 54.8 
Identity or address of a business agent or retailer 25.8 
Pricing infommation 16.1 
Details conceming the physical characteristics of the work 25.8 
A description of the stary line or plot 12.9 


Names of other individuals or organizatiqns involved in 
creation of the work which were not available from the 
registration infommatim 29.0 


How similar (or different from) another work 


the work in question was 22.6 
Death dates 29.0 
Heirs 29.0 
Production of perfommance information 9.7 
SOURCE; King Research Inc., Survey of Copyright Attomeys and Industry 


Executives (n = 233) : 
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of about 50 percent. The other sources that would have been Amauite 


include the owner (76%), the creatar (69%), a business or legal directary 
(26%), a trade association (24%), court records (19%) and a camputerized 
database (13%). It seems clear that the Copyright Office record is a 
valuable resource of copyright information. 


Value and Cost of Copyright Registration 


One indicator of the value of infommation is what people are wil- 
ling to pay for it. We do not know what those who use Copyright registra- 
tion certificates or other Copyright Office records are willing to pay for 
them, but we do know what they actually pay in terms of dollar charges and 
in the time of staff. These costs (or prices paid) are given below for 
times in which the copyright registratiom certificates or other records are 
used for litigation and for nan-litigatimm purposes. A number of sources 
are used when cbtaining infommatim for litigatiqi purposes. The propor- 
tions of times various sources used are summarized in Table 20 below. The 
most frequent sources used for this infommaticm are fran me's ow or en- 
ployer's files and directly from the U.S. Copyright Office. 


TABLE 20 


PROPORTION OF LITIGATION CASES IN WHICH VARIOUS SOURCES OF COPYRIGHT 
CERTIFICATES OR OTHER COPYRIGHT OFFICE RHOORDS ARE USED 
AND BY TYPE OF INDUSTRY: 1984/85 


Source of Proportion of Cases 
Infommaticon Motion Picture Textile 
(%) (%) 
Qvwn or enployer's files 68 51 
Directly from the U.S. Copyright Office 47 32 
Fram the U.S. Copyright Office via another 
law fim 8 22 
Fran the author, artist, or owner 7 22 


SOURCE: King Research Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 
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The total amamt of time spent locking for or cbtaining copyright 
certificates or other records is: 


@ Motion picture industry -—- 1,700 hours of senior time; 330 
hours of other time. 


® Textile Industry ~-- 65 hours of senior time; 230 hours of other 
time. 

In addition, about $85,000 was paid to sane other organization or persm in 
the motion picture industry to cbtain the Copyright certificate or other 
record. The correspamling amount spent in the textile industry was about 
$3,000. The amomt of labor hours spent getting copyright certificates or 
other materials for non-litigation purposes is estimated to be 25,000 hours 
time of senior staff and 5,900 hours time of others. 


Cost and Benefit of Gopyright Formalities . 


In Section 4 we described copyright formalities and cited three 
principal advantages or positive effects of them: 


@ initiation of infringement proceedings, 
@ accessibility to prima facie evidence, and 


@ a mechanism for collecting statutory damages 


In order to accarplish these and other effects, the U.S. Copyright Office 
and the copyright canmmity must perform certain processes which require 
input costs necessary to achieve certain output quantities. In Table 21 we 
summarize the input costs, output quantities and effects of copyright pro- 
cesses (registratim, recordation, monitoring, disputes and lawsuits) given 
from the perspective of creators or owners of the works. Similar results 
are presented later fron the perspective of the U.S. Copyright Office. 


The motion picture and textile industries expend an extimated $16.7 
million jin 1984/85) to register and deposit an estimated 15,820 works and 
record transfer of 6,650 works. Ina sense, this "price" they pay is a 
value placed by these industries a@m the copyright fommlitites. As an 
average, the price is nearly $900 per work registered and deposited. The 
creators or the owners of the works expend this price in order to achieve 
certain effects such as: 
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® avoiding infringements, 


@ establishing prerequisite for lawsuits (should disputes came to 
that), 


o improving timeliness of redress from infringement, and 


@ placing the burden on defendents of disproving validity of own- 
ership or facts given in the certificate. 


Thus, the price paid is samewhat akin to the price people pay for security 
devices in their home and insurance for stolen property. The security mea- 
sures being infringement prevention through copyright notice, registration 
(and deposit and recordation) and monitoring and insurance being damages 
collected through settlements through infringement disputes and lawsuits. 
It is interesting to note that the total cost to creators or owners of this 
protection and insurance is estimated to be about $22.6 million and the 
total amount of damages and fees recovered through infringement disputes 
and lawsuits is estimated to be about $24.7 million, a very similar amount. 


The study did not determine the extent of infringement avoidance 
attributable to copyright formalitites. In fact, one might conclude that 
discovery of 4,300 potential infringements involving motion pictures (when 
only about 6,330 registered works plus older works are involved) suggests 
that there is little avoidance of infringements. On the other hand, there 
was only an estimated 375 potential infringements identified in the textile 
industry even through that industry spent about twice as much per potential 
infringement as in the motion picture industry ($260 versus $530 per 
potential infringement). It may be that the nature of the two industries 
are substantially different. Even though there appear to be fewer mc’.lon 
picture works registered, there are far more disputes and lawsuits involved 
and a great deal more expenditures involved in total. Thus, the ability to 
identify and fight potential infringements and the stakes involved may be 
greater in the motion picture industry. (This may also mean that the 4,300 
potential infringements identified in the motion picture industry could 
only be the "tip of the iceberg".) However, the average cost per 
infringement dispute and lawsuit is higher in the textile industry $4,900 
and $9,200 versus $810 and $6,700 respectively, which may mean that once a 
potential infringement is identified, the stakes may be high, but ability 
to prove infringement may be more difficult than with motion pictures. 
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As shown earlier in this section, survey results suggest that copy- 
right formalities are highly instrumental in settling both disputes and 
lawsuits: 


@ registration is estimated to be very or somewhat important in 
resolving 76 percent of disputes and 80 percent of lawsuits; 


® a substantial preportion of survey respondents indicated that 
copyright notice (52%), registration (66%), deposit (25%) and 
recordation (23%) were important to their most important 
lawsuit; 


® prima facie evidence contained in the registration certificate 
was found to be very or sanewhat important in helping settle or 
terminate litigation in 76 percent of the lawsuits; and 


e when prima facie evidence was challenged, the challenge was 
unsuccessful 83 percent of the time. 


A decision to carry forth an infringement dispute and lawsuit must balance 
the cost (i.e., actual cost and risk of damages in favor of the defendent) 
against the likelihood of favorable cutcanes such as an agreement to termi- 
mate infringement activities and recovery of fees, campensation or statuto— 
ry damages. Evidently, on the average, plaintiffs' decisions are valid be- 
cause the costs of disputes and lawsuits of, perhaps, $4.4 million result 
in settlements of about $24.7 million (a factor of 5.6 to1). In addition, 
they gain tne value of protection of the motion pictures and fabric de— 
signs. The question, unanswered by the survey, is why defendents are 
willing to incur such costs as $4.4 million when their direct settlements 
are much smaller. The investment and potential value of works that are in 
dispute must be substantial. 


When viewed fran the U.S. Copyright Office's perspective (see Table 
22), input costs substantially exceed revenue (i.e., first order effects). 
However, higher order effects to the copyright canmmmity are orders of 
magnitude greater than the input costs. Not only is the registration 
information extensively used in infringement disputes and lawsuits, the 
deposits have other higher order effects as well, as shown above. The 
value to the copyright community far exceeds the cost to the Copyright 
Office. Furthermore, 85 percent of the law firms and other companies and 
organizations concemed with motion pictures and fabric designs have used 


Copyright Office records in litigation for helping prove that the work is 
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TABLE 22 


INPUT OQOST, OUTPUT QUANTITIES AND EFFECTS OF COPYRIGHT REGISTRATION 
(AND DEPOSIT) AND RECORDATION INVOLVING MOTION PICTURE AND 
FABRIC DESIGN WORKS FROM THE PERSPECTIVE OF THE U.S. 
COPYRIGHT OFFICE: 1984/85 


Input /Output Motion Fabric 
Process Effects Picture Design 
Input 
Registration and Deposit Cost $180,000 $270,000 
Recordation Cost 50,000 5,000 
Output 
Registratio and Deposit Works registered* 6,330 9,490 
Recordation Transfers* 2,98) 320 
Effects 
Registration and Deposit Revenue $63,000 $95,000 


Benefits to Copyright 
Commmity and the 
Nation 


SOURCE: King Research, Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 


*Survey estimates of number of works registered and of number of transfers 
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registered (81%), date of registration (54%) and so m. In additim, ower 
40 percent had read or otherwise used the information for non-litigatimo 
purposes. The cost savings and time saving to the copyright commmnity by 
having such informatio available is also substantial. Finally, in the 
literary area the savings to U.S. libraries by having bibliographic records 
available is in the hundreds of millims of dollars each year. 


The study results appear to demmstrate the relationships among 
input costs, output quantities and positive effects of copyright formali- 
ties. What the study does not show, is the favorable (benefits) and unfa— 
vorable (costs) camsequences of not having the copyright formalities. It 
was hoped that camparison of the U.S. copyright situation with that of 
other countries would reveal such camsequences. However, it was found 
that, even though laws dealing with these formalities vary greatly among 
countries, the functions are nevertheless performed in one way or another. 
In general it is concluded that, in camarisa, the U.S. copyright systen 
works very well indeed and that the benefits of copyright formalitites are 
likely to far exceed their costs. 


Opinions of Respondents 


The end of the survey questionnaire deals with persmal experience 
and opinioms of the respondents. ‘The following results apply to these 
questions. Conceming the amount of persmal experience of the respamdents 
in conducting copyright related matters in the foreign camtry where the 
most copyright experience was gained, the following results were cbtained: 


Amount of Experience P tion of Re ents 
(%) 
None 14 
Slight 48 
Moderate 24 
Extensive 14 
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Respondents were asked to campare certain aspects of conducting copyright 
business and copyright litigation in the United States with conducting 
similar matters in the foreign country with which they have the most 
experience. The results of these two opinicm aspects of the survey are 
displayed in Table 23, where aspects of canducting copyright business are 
identified, and Table 24, where aspects of conducting copyright litigation 
are shown. In every aspect of conducting business and litication, the U.S. 
system is favored over the foreign system. 


A closely related but more glcbal question appearing on the survey 


questionnaire was this: "As between the United States system and the 
foreign system with which you are most familiar, which would you prefer to 
have in force in the United States?" Ninety percent of the respondents 
favored the current U.S. system, while ten percent favored the foreign 
systen. Furthenmre, respondents were also asked to rank the following 
criteria that cantributed to their choice for the preferred system: cost, 
uniformity of records, reliability of records, litigatim considerations, 
other. Table 25 below gives average rankings (1-4) of factors which cm- 
tribute to choices of preferred systems. Reliability of records, om the 
average, was the most highly ranked factor, followed by imifommity of 
records and litigation considerations. The lowest ranking factor is cost. 
Note that these rankings reflect the opinions of attomeys and industry 
executives. Possibly creators of works would have a different ranking. 


Opiniq¢ns of respondents were also solicited comcerming how they 
believed U.S. copyright formalities should be funded. Table 26 reveals 
that most respondents (51 percent) favor building national library 
collections by a deposit requirement, while 11 percent favor taxatim, and 
38 percent favor a carbinatim of taxatim and a legal deposit requirement. 


Table 27 shows that 47 percent of the respondents favor funding a 
national system containing copyright title infommatim by fees frem users 
of the system, while 47 percent favor funding by means of a combinetion of 
user fees and taxation; qnly 6 percent favor funding purely by taxation. 
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TABLE 23 


OPINIONS OF RESPONDENTS CONCERNING THE RELATIVE PERFORMANCE OF U.S. AND 
FOREIGN COPYRIGHT SYSTEMS FOR CONDUCTING COPYRIGHT BUSINESS: 1984/85 


* 


Proportiona of Respondents With 
These Opinicns 


U.S. No Substantial U.S. 
Aspect of Conducting Superior Difference Inferior 
Copyright Business (%) (3) (%) 
Fase of Determining 
Ownership of Copyright 63 32 5 
Usefulness/reliability of 
registration systen 63 28 9 
Cost of Using Registration 
System 57 ' 27 16 
Usefulness/Relability 
of Recordatimo Systen 64 31 5 


SOURCE: King Research, Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 


a. The respases "Not Applicable", "Don’t Know/No Opinion" were excluded 
fron the proportims 
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TABLE 24 


OPINIONS OF RESPONDENTS CONCERNING THE RELATIVE PERFORMANCE OF U.S. AND 
FOREIGN COPYRIGHT SYSTEMS FOR CONDUCTING COPYRIGHT LITIGATION: 1984/85 


Proportiona of Respondents With 
These Opinims 


U.S. No Substantial U.S. 
Aspect of Conducting Superior Difference Inferior 
Copyright Business (3) (%) (%) 
Minimum administrative 
burden on access to court 69 19 12 
Proof of creation easy 
in court 41 48 11 
Proof of ownership easy 
in court 55 "31 14 
Defense against claims 
facilitated by record of 
registration or aynership 64 20 16 


SOURCE: King Research, Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 


a. The responses "Not Applicable", "Don't Know/No Opinion" were excluded 
fram the percentage 
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TABLE 25 


AVERAGE RANKINGS OF FACYORS CONTRIBUTING TO 
CHOICE OF PREFERRED SYSTEM: 1984/85 


Factora Average Rank 
Reliability of records 1.67 
Unifoamnity of records 2.37 
Litigation considerations 2.60 
Cost 3.02 


SOURCE: King Research, Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 


a. Approximately 10 percent of the respondents included "other" factors: 
these factors, as a group, had an average rank of 2.27. 
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TABLE 26 


OPINIONS OF RESPONDENTS CONCERNING WHETHER NATIONAL LIBRARIES SHOULD BE 
BULLT BY A LEGAL DEPOSIT REQUIREMENT, BY TAXATION, OR BY BOTH: 1984/85 


Method of Supporting Proportion of Respandents 
(3) 

Legal deposit requirement 51 

Taxation 14. 

Both 38 


SOURCE: King Research, Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 
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TABLE 27 


OPINIONS OF RESPONDENTS CONCERNING WHETHER SYSTEMS CONTAINING 
COPYRIGHT TITLE INFORMATION SHOULD BE FUNDED BY FEES FROM USERS, 
BY TAXATION, OR BY BOTH: 1984/85 


Method of Funding . Proporticn of Respondents 
(%) 

By fees from users of the System 47 

By taxation 6 

By both 47 


SOURCE: King Research, Inc., Survey of Copyright Attomeys and Industry 
Executives (n = 233) 
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APPENDIX A 
QUESTIONNATRE: SURVEY OF COPYRIGHT ATTORNEYS AND INDUSTRY EXECUIIVES 


SURVEY OF COPYRIGHT ATTORNEYS AND INDUSTRY EXECUTIVES 


GENERAL INSTRUCTIONS 


YOUR IDENTITY AND ANSWERS WILL BE KEPT STAICTLY CONFIDENTIAL. DATA WILL BE REPORTED ONLY IN AGGREGATED 
FORM. 


FOR ANY QUESTION THROUGHOUT THE QUESTIONNAIRE WHICH YOU DQ) NOT KNOW THE ANSWER, PLEASE WRITE IN “DK” FOR 
“DON'T KNOW.” 


Because your answers are extremely mportant to the accuracy of our Study, please return the questionnaire even if you are unable to 
enswer al the questions. 


This questionnaire is being sent to Individuals employed by industry and attameys in Law firms. 
F YOU ARE EMPLOYED BY INDUSTRY: (e.9., motion pictures, textiles, publishing, etc.): 


For certain questions, it may be helpful lo consult another sta member, your legal department, or your outside legal counsel. When “you” 
fs used in a quesiion, it refers to you as representing your entire company. 


FF YOU ARE AN ATTORNEY IN A LAW FIRM: 


For certain questions it may be helpful to consult another attorney or staff member in your law firm at your immediate location. When "you™ 
is used in a question, it refers to you personally, rather than the law firm. : 


A sett-addressed envelope is provided for your convenience. Please return within two weeks if possible. If you have any questions, please 
contaci Ms. Mary Yates at (301) 851-6766. 


SECTION A ; 
PROFESSIONAL, EDUCATIONAL AND EMPLOYMENT BACKGROUND 


Al. Please estimate below the percent of your personal professional working time devoted to copyngh! faw-related activities (e.g. 
business transactions, litigation, involvement in capyright registration, or other copyright formalities}. Also estimate the percent of 
time devoted to other areas of intellectual property law (e.g., patents, trademarks, or trade secrets). (PLEASE INSERT PERCENTS 
IN SPACES PROVIDED, USING ZERO (0) FOR NONE. PLEASE MAKE SURE PERCENTS TOTAL TO 100%.) 


a) Percent of professional working time devoted to copyright malla@rs. we Bo 
b) Percent of professional working time devoted to other araas of intellectual 
property jaw, €.g., patents, trademarks, trade secrets... 0. ee ee ee eee poe eer 
c) Percent of professional working time nol devoted toiajor(b}.. 2... ee eee es ener, | 
TOTAL (a O2tiC) e505 ee Dee eee PAS ed he oe ee ee ga er eee 100% 


427 


A4. Approximately how many employees are in your ci gunization? 


Number of senior lawyers, execulives (:1 equivalent employees 


Fr ee 


Number of olher employees 


A5. Approximately how many attorneys in your Company or law firm have conducted copyright-relaied matlers during the past 12 
months? (CIRCLE APPROPRIATE CODE NUMBER.) 


OM saeiete dd etn Gl OMe ehide Glad Sen bo Phe PO Ne Leow ok he aaa tate yal 1 
Vis Sore ae PLES Ee Oo Rh tg PRR ES he deals ETL MG. deed Gan Bib at hae yea aoe 2 
Bo Birtesy Mea fans vida MAA Goi ace ih puppets iM woah Sadie ae ceeds ee Se yea to bk 3 
Be hasitiacac inde Sahat Sek aioe AE doe bonne ences anced he cee Roane aa Tate he, See eee at che ictal ge her he ler lpua oe a 4 
G10) 2 35 ee ers 6 aed oe wa a Dae a othe 5 eet donanve Sue eae arto; Sealiape a nadegh eae al ace aed a 5 
MOF MONG outa iaapa aie ae ata co Wie Sew oats rey Smug eis Pas a rd iwa aes Beare 5 


A6. During the past 12 months has your company or taw firm consulted outside legal counsel to assist with copyright-related matters? 
(CIRCLE 1 OR 2.) : 


VOR etd eS etre pre rata: Se haere Beth Swe ia att ott ) RA a Ba Oe 1 

INO. es eich Rib sa eee ge taNeatle ne i erie aa tian eee ala a ates ae ge catch gaa Yb aati en danynnta myctee 2 
AT. Are you an attorney (CIRCLE 1 OP 2.) 

NOS i ola ated aoe ee Gad er tire ae eo ina ed a ee EE ite Baie A 1 

NOS Setter 2a stole ie at ete sete oon cee Ca ee Pee ears ahd Sa misce be tases 2 


SECTION B 
COPYRIGHT DISPUTES 


B1. Does your company or law firm expend any effort in monitoring infringements against your or your clients’ products? (CIRCLE 1 OR 
2.) 


NOM ii ee hee peek ate We ea hen bee OL ee ae aS oe eareor eaten 2 SKIP TO #B3 


B2. During the past year, how many hours were spent by your company or law firm in monitoring the marketplace for potential copyright- 
related infringements? (INSERT ESTIMATE IN SPACE PROVIDED, USING ZERO (0) FOR NONE.) 


Estimated hours spent by organization... 6.0. es 


. Hours 
B3. Are you aware o! any information which estimates the number of undetected infringements? (CIRCLE 1 OR 2.) 
WEB og haf catered ba RRS Renal og QE nah She Peale Wins Ea Ges Qe ons ied es HOY wae ete Sw oe 1 
No arises BS Sree pind ace ahd jon sanity ene w OTS Ae epee Oo aate at EE te 2 SKIP TO #85 


B4. Please identify sources of !his information in space provided. 


Sources of information____ 
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BtO. During the past 12 months, approximately how many copyright-related disputes and/or lawsults did your Company or law firm 
resolve/terminate? (INSERT NUMBER IN SPACE, USING ZERO (0) FOR NONE, “DISPUTE” IS DEFINED AS A DISAGREEMENT 
WHICH IS RESOLVED/TERMINATED WITHOUT FILING A LAWSUIT. “LAWSUIT” HERE MEANS ANY JUDICIAL PROCESSING IN 
WHICH INITIAL PLEADINGS ARE FILED AND PROCESS IS SERVED, WHETHER OR NOT THE CASE EVENTUALLY REACHED 
THE TRIAL. STAGE.) 


Approximate number of copyright-related disputes and/or lawsuits resolved/terminated: Disputes Lawsuits 


As the (potential) plaintiff (e.g., as an employee of the plaintiff)... eee 


On behalf of the (potential) plaintifl (e.g.. as outside legal counsel for the plaintiff)... .. . . 


As (he (potential) defendant (e.9., as an employee of the defendant)..............-.- 2. 
On behalf of the (potential) defendant (e.g., as outside lega! counsel for the defendant)... . e 


NOTE: IF ALL EIGHT ENTRIES ARE ZERG, PLEASE SKIP TO SECTION C. 


B11. During the past 12 months, approximately how rnary hours were spent by your company or law firm in dealing with all disputes 
and/or lawsuits? (INSERT NUMBER IN SPACE PROVIDED, USING ZERO (0) FOR NONE.) 


Disputes Lawsuits 
Number of senior lawyer, executive or equivalent hours... ke es 


Hours Hours 


Number of other personnel hours... 0. ee ee Hours Hours 


NOTE: QUESTIONS B12 THROUGH B17 REFER TO BOTH YOUR LAST DISPUTE AND LAWSUIT IN WHICH YOU WERE INVOLVED 
DURING THE #AST 12 MONTHS. IF YOU HAVE NOT BEEN INVOLVED IN A DISPUTE OR LAWSUIT, PLEASE SKIP TO QUESTION B18. 


B12. Thinking back to both yaur fest dispute resolved/terminated without filing suit, snd the fast copyright-related lawsuit in which you 
were involved, please indicate whether you were involved as or on behalt of the potential plaintiff or defendant. (CIRCLE AP- 
PROPRIATE CODE NUMBERS.) 


Dispute Lawsuit 
involved: 
a) ASoronbehalfof potentialdefendant..............2.... 00-20-22 20-02..00-0004- 1 1 
b) Asoron behal of potential plaintiff... 2. ee eet 2 2 


B13. For both the most recent dispute and lawsuit, please indicate which of the following cutcomes were achieved. (CIRCLE APPRO- 
PRIATE CODE NUMBERS. FOR CODES 2, 3, 4, AND 5 ALSO PLEASE INSERT APPROXIMATE DOLLAR AMOUNT IN SPACE 


PROVIDED.) 
DISPUTE OUTCOME 

Potential Potential 

Plaintit; Defendant 
Agreement to terminate infringement activity... 0... es 1 WA NWA 
Monetary compensation. 0 ce te eee renee eens 2$_ 265 
Legal (e@S/exmenseg on. seed Ee GE Same wee Es POE Cee eee ew are ee 3$_ 3 $ 
Other (specity) 

.4$__.._4§$ 
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NOTE: PLEASE REFER TO YOUR ANSWERS TO 310. IF ALL FOUR ‘‘LAWSUIT"' ANSWERS TO QUESTION 810 ARE ZERO, PLEASE 
SKIP TO SECTION C. OTHERWISE, PLEASE CONTINUE WITH QUESTION B18. 


B18. Of the copyright-related /ewsults identified in #B10 above, please indicate how many were settied/terminated prior to ‘rial, settied/ 
terminated during tria!, and how many were tried to judgement. (INSERT NUMBERS IN SPACES PROVIDED, USING ZERO (0) FOR 
NONE.} 


a) Number of lawsuits settled/terminated prior to trial 


b) Number of lawsut: settied/termineied during trial 


¢} Number of lawsuits tried to judgement 


Bt9. Thinking back to your Jast copyright-related /awsuii which was settled/terminated, please indicate how It was resolved? (CIRCLE 1, 


2, OR 3.) 
Have not been involved \nsuchalawsuit. 0... ee tees 1 
Settled/terminated prior to tial... 2.0... nacht Stes dtl a Ade sah Mahe tte oO ee Ee ree ake itt alah gig hb 2 
Settled/terminated during tid... =. ee ete ae 3 
Teed tofu ements deco 5. 28 lenses ge Betis hed Sale Bee ABO ay Dene kt aon RTS 4 


B20. Of the Question B10 lawsuits, In how many of them was the prima facie evidence contained in the registration certificate important in 
helping settleterminate the litigation? (INSERT ESTIMATES IN SPACES PROVIDED.) 


Number of lawsuits in which prima facie evidence was: 


a@) Very important 


b) Somewhat important 


C)-NOL IMPON EN. 6:5 cues ek soit g eceWaete cds Hosa alah al eon bith ow tates eae sera Ge UN Dene alae au 
B21. approximately how many of the court cases mentioned in Question B10 was the prima facie evidence supplied by the registration 
cartificate challenged by either party? (INSERT NUMBERS IN SPACES, USING ZERO (0) FOR NONE.) 


8) Number of suits in which prima facie evidence supplied by the copyright registration was challenged, but 
the chatlenge was not successful 


b) Number of suits in which prima facie evidence supplied by the copyright registration was challenged, and 
the challenge was successful 
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MOTE: PLEASE REFER TO YOUR ANSWERS TO B10. IF ALL FOUR ‘LAWSUIT’ ANSWERS TO QUESTION B10 ARE ZEAO, PLEASE 
SKIP TO SECTION C. OTHERWISE, PLEASE CONTINUE WITH QUESTION 618. 


B18. Of the copyright-related /ewsuilts identified in #B10 above, please indicale how many were settledAerminated prior to trial, settled/ 
terminated during trial, and how many were tried to judgement. (INSERT NUMBERS IN SPACES PROVIDED, USING ZERO (0) FOR 
NONE.} 


a) Number of lawsuits settled/terminated prior total... .......00.0.-.. Bagh on dens Sn eeaveh muah tees 


b) Number of lawsuits settled/terminated during tri)... 2. ee ens 


c) Number of lawsuits tried to judgement... eee tee 


B19. Thinking back to your Jas? copyright-related /awsuit which was settled/terminated, please indicate how it was resolved? (CIRCLE 1, 
2. OR 3.) 


Have not been involved in such a lawsuit. 6. ee nee 1 
Settledterminated prior to tnal.. 2... 1... Saree BERS oat dt «nal ott al aan Soca ity gg tennis sieeas Mea mal 


SetiledMerminated during tial... eee ee ete 


2 ®© N 


Tried to: judgement. is2..3 wo se lars dines, Mae ea Knee es REE ee ae es 


B20. Of the Question Bt O tawsuits, In how many of them was the prima facie evidence contained in the registration certificate importantin 
helping settleAerminate the litigation? (INSERT ESTIMATES IN SPACES PROVIDED.) 


Number of fawsufts in which prima Jacie evidence was: 
a) Very important... 2002. rac sols Mado Sia Rd tule ned se ala ck Meecha 
ib): Somewhat: ampententst.c0::5.3.25 obo Seka tree a sanMeateenoatee Salt, SReande tna 
1G): NOL: WIDOT EIN wis eee gies 3.4 eal ee See ace: eee ey nde aie, Wises Gi Sae Laatele i Asay enteg Mad Bed OSM erga van ens eh 


B21. in approximately how many of the court cases mentioned in Question B10 was the prima facie evidence supplied by the registration 
certificate challenged by either party? (INSERT NUMBERS IN SPACES, USING ZERO (0) FOR NONE.) 


a) Number of suits in which prima facie evidence supplied by the copyright registration was cnalence: but 
the challenge was not successful... 1.1 ee eee ne 


b} Number of suits in which prima facie evidence supplied by the copyright registration was challenged, and 
the challange was successful... 0.1 ee eee 


B23. Considering all the copyright-related ftigstion with which your organization has been Involved over the past 12 months, has your 
organization actually used any Copyright Office records (Irrespective of thelr iocation), e.g., copyright registration certificates. the 
Copyright Office card catalog, Its correspondence files, etc. in connection with this litigation? (CIRCLE 1 OR 2.) 


i Aeipenaasharg- Siar fg a vaejieve Seapets eater Tacs es GhaseieMer ards Lae Sie mh a ialehes ets § cuted 2  SKIPTOSECTIONC 


B24. Did your organization use Copyright Otfice records [irrespective of their location) to perform any of the possibie litigation-relateg 
functions usted below? (FOR EACH FUNCTION, CIRCLE "1" FOR YES AND "2" FOR NO.) 


Has your organization actually been invaly- 
ed in filigation where Copyright Office 
records were used to help perform this 


function? 

Potential function of Copyright Otfice records during Iitigation: Yes No 
a) Helping prove the date of awork’s creation... eee 1 2 
b) Helping prove the date of ownership transter for a previously-registered work... 2.2... 1 2 
Cc} Helping prove the date of ragistration... ee eee eee ; 1 2 
Gd) Helping prove the identity of the owner who was the creator, or vice-versa..............-.. ; 1 2 
e) Helping prove the identity of the creator, who was not the owner, or vice-versa eee epragnty wade eemtties ; 1 2 
f) Helping prove that the work was registered..................... eee ek eee tas 1 2 
Q) Helping prove that the registration had beenrenewed... 0... ee 1 2 
h) Helping prove the fact that irregularities existed — or did not exist — with the way that the work was 

fegistered <a sacs Sele ee eee Se ge ad Es a SR Qh ea ea eee, Bob ad 1 2 
i) Using or referring to the registration certificate as a means of “warming” a known or suspected infr- 

inger, prior to actually filing alawsuit. 2... ee eee 1 2 
j) Other use(s) of copyright registration certificate(s) during litigation (DESCRIBE): 


1 N/A 


B29. Did you or your organization submit a bil to or charge another person or organization for the time referred to above? (CIRCLE 1 OR 
2). 
INO cil eer tees Rt ee he abs oh cot ce kd Aare ns ods RN ee iets net te Tt dt lk 2 SKIP TO #B31 
B30. Approximately how much was charged for these services? 
e 


Amount Billed: 


SO 5086s ie ts Oe ee ie wd See Bh ie hen Par ede ene ee ee ae 1 
BSW TOO es eg ve ea te Ee ee eee de Oe et 2 
$101 =. 250 i ie hR ee ae eae og ged WE ek Vb anys 2 bel Gata getter acacia 3 
S259 OF MOLES 0 55k Sob ed ip ae eho gk Se Ss ig a httin d Gece a tandnn Woke Baten ted Ba 4 
Don't Knows sit ncgdesats a wlan So ace Sean eae wale 4b als pha tenth Dare ho ek Lee en ee? Wee dc ol ) 


$831. Did you or your organization pay another person or organization for 4s Services in obtaining a copy of this registration certificate or 
other Copyright Office records? (CIRCLE 1 OR 2). 


NOs gigas ee teak Salat sale neh eek cee S angecheals oe ganees 2 SKIP TO #833 


B32. Approximately how much did you or your organization pay this other person of organization for helping you to obtain a copy of this in- 
formation? (CIRCLE APPROPRIATE CODE NUMBER} 


Amount Paid: 
$050 eh eh ek ie ee eet oe bao Bea hite ea ahah aed Be Ae ee Hag aa Be 1 
S54 = TMDO eter ee Bn le te ee ede ee GB aad Had oto pt A on a a 2 
SIO 260 ee ise Wd ee es EA DE el SS A Eee eee SS 3 
SOViOC MONG So sche ed dowcan esha Ga Aaa au eee Nae OS a oak oe AE bh wGadp Ged nie eae Rae ee 4 
Dont Know 3.05 sence nny beeky Sanaa aria RE eae ata ceed bit oe ee eee tee ae ees ea ate Ged ee 8 


B33. Did using this copyright registration certificate or other Copyright Office record save you or your organization any time and/or 
money? (CIRCLE APPROPRIATE CODE NUMBER.) 


Yes No 
Saved! tame: 0.0064 Vaden ee oe WSS & bee Se eee Shae ae Re ee pene o Ae eee We ws 1 2 
Saved MONCY ce ces Laas cask Maw Aine hy donee Ka ie ae goed Le pane haere ae ae RAM eens 1 2 


NOTE: IF YOU HAVE CIACLED BOTH ‘'2’s,"’ SKIP TO SECTION C 


C1. 


C2. 


C3. 


SECTION C 
INVOLVEMENT IN COPYRIGHT REGISTRATION 


During the past 12 months, has your cornpany or law firm been involved in the initial registration of claims to copyright in works 
authored, produced, or published by your company (or any of its subsidiaries) or by someone aise (e.g.. tor aclient)? (CIRCLE 1 OR 
2.) 


INO i seisiicd Sd tee chen facesiepac et wa agh etek ee a sedate od Ge ent Se Lt afb Bees ean a anne 2 SKIP TO SECTION D 


Of the total works authored, produced, or published by your company (or its subsidiaries), or your clients, during the past 12 mon- 
ths, approximately what percentage is covered by registration certificates? (CIRCLE 1, 2, 3, OR 4.) 


Percent 


During the past 12 months, approximately Aow many registrations of the following types has your company or law firm made with the 
U.S. Copyright Office with respect to works which were authored, produced. or published by your company (or its Subsidiaries) or 
by someone else (e.g., your clients)? (INSERT ESTIMATED NUMBER OF REGISTRATIONS IN SPACES, USING ZERO (0) FOR 
NONE.} 


Code Number Type of Work Number of Registants 
1 Feature-langth motion picture... ee eee 
2 Work associaled with the creation or production of a feaiure-length motion picture (e.g.. 

novel, screenplay, other work upon which the motion picture was based, etc.)......... 
3 Work derived from a feature-length motion picture (e.g., movei, toy, clothing, still 
photograph, poster, television show or serieS, atc)... 2.2.22 ee es 
4 An anisiic design intended to be printed on or knitted or woven into cloth or textile goods. . . 
§ A finished textile article (e.g., handkerchief, scarf, drapery, tc.) on which an artistic design 
GPPEAE Oo ore oh hard coeeagers Tes Sy M EELS SH a, bce adewe ohare 1st ide Gag Oe Arete 
6 A literary work (e.g.. 8 magazine or magazine article, book, novel, etc.) not associated with 
any Of theabove’.. es sek leas hr eek esac: ice a RE Aan eed a HAD ad 
7 Other (DESCRIBE) 
8 TOTALS ie oe eee cece hed ys hs Seen aa © eA wove, Brew Sie BS alee 


pea 
e 


C11. Approximately how much wera you of your organization paid for registering the work in #C47 


$0 = 505 52 bc ee tah nee Rares es ea rea a sae ie ar arated tte eevee Goadeal gael 1 
S51 200). foes ck ae Sas eR ke SER Cg ees Wee 2 
More than $200 - oo ese es 6 eile Liye eich see kk bl Go ie Nes Ce sere Bape Bape 3 
Don't: Grow... ne Ae eee eee ae OR A OH Sie Creek 6 


C12. As pat of this registration, did you deposit with the Copyright Office complete copies of the work ar identifying material (e.9., 
photographs)? (PLEASE CIACLE “1” OF; “2"). 


One or two complete copies of the work. 0 eee 1 
Identifying: materials: 25 ot ee, ec eat ee eee ae eg ee Dea ai nai 3 Be wade ces 2 
tf “1”, what was fhe value (rounded to the nearest $10) of the deposit copyfies) 


“2”, what was the approximate cost of preparing the identifying material? (include staff time. photographic supplies consumad, 
etc., in estimating this figure to the nearest $10)... 


DS. 


p7. 


Ds. 


Dg. 


Wha! was the approximate number of hours devoted by you and/or your organization to recording the ownership transfer or other 
document of the work identified in Question 03 above? (INSERT ESTIMATE IN SPACES PROVIDED) 


Number of senior lawyer, executive or equivatent hours spent preparing copyright recordation . Hours 


Other personnal hours... eee Hours 


Did you or your organization pay another person or organization to assist you in performing this recordation of ownership transfer or 
other document wiih the U.S. Copyright Office? (CIRCLE 1 OR 2.) 


INOS cere sscedesse eee cit Peictnentied Sie ee arate are Ac ake Aeon, essa Gsthnm vote dec penal ees Meehan 2 SKIP TO #Dg 


How much did you or your organization pay this other person or organization to help you in performing this recordation? (CIRCLE AP- 
PROPRIATE CODE NUMBER.) 


Dollar amount paid to other person or organization to help in performing recordation: 


BO SO a sicher eens wnat tia dhe hPa cogs ake Sie Qa a ey eae oe eh ree ay a ha ets 1 
G51) = 200 32s tae we ele aad, bee MOR Mine eth Denes aS eet aie ele geet eee 2 
Morethan $200 «625 eng eed ad SY Uti salle Rhy Tass ew ee ee eae Ea 3 
DON MNOW 3 et are tye oi Bae ated ys Sa alae he eee ee DS Bh de 8 


Were you or your organization paid by another person or organization for recording this copyright transfer or otner document with 
the U.S. Copyright Office on their behalf? (CIRCLE 1 OR 2.) 


$0 80st ntintnwnde, Ais an duis seo cnet ee oe ols keds Ml dit pats 1 
51 200 ei sg ces ie niet ee ee ale a el ee ae Ganlea edn De eee we 2 
More:than’$200) iis Seri a eae Sie Give i eee ee ies alae 3 
Don't ROW). 5.2e cb wh bee ed eee y Lo ainne eal chee ae leet 8 


E4. 


Usted below ere some of the possible reasons why Copyright Otfice records are used. Considering your of your organizstion’s two 
most recent uses of Copyright Office records, please circle the appropriate numbers to indicate for each of the possible uses below 
whether if was relevant or not. (CIRCLE “1° FOR MOST RECENT USE/YES AND “2" FOR SECOND MOST RECENT USE/YES 
FOR EACH POTENTIAL USE OF COPYRIGHT OFFICE RECORDS.) 


Relevant? 
Second Most 
Most Recent Recent 
Fotential Use of Copyright Otfice Records _Yes_ _Yes_ 
a) Kentity or focate the currant owner of a particular work which you or ea client were 2on- 
sidering purchasing or licensing... 6... ee es 1 2 
b} Determine whether a particular work was still protected by copyrighl............ 1 2 
c) Determine whether copyright rights in a particular work hac been trensfered....... 1 2 
3) Determine whether a work similar or identical to another work had already ‘been 
FOQISIOMED ce eee tas Wed ene aie ag oe Siete etes haere eae i nal tee 1 2 
8) Ostermine whether additional correspondence related to the original copyright cer- 
tificate might be maintained by the U.S. Copyright Office...........0.2--2--.. 1 2 
f) Check to see if a work had been correctly registered... eee, 1 2 
Q) See what else a particular author or creatorhadproduced...... -.......-..,, 1 2 
h) Ostermine the date of a work’s publication................ 02... 0...0.0-. 1 2 
) Determine the date of awork’s registration... 0.00.0. e eee eee eee 1 2 
}) Find out if the author or creator was the owner... 00. ee 1 2 
k)} Find out if the owner was the author or crestor... ees 1 2 
1) Locate a group of works which might be available for purchase or icensing........ 1 2 
m) Determine whether a work with the same or similar title had ever been registered... . 1 2 
n) Other use(s) (DESCRIBE): — 
1 2 


E6. What was the other information which you could nof obtain from the Copyright Office records? (CIRCLE 1 OR 2 FOR EACH 
TYPE OF RELEVANT INFORMATION.) 


Other needed information not available 


from Copyright Office records Yes = No 
a) Current address of author or owner... 6. ee eee 1 2 
b) Identity or address of abusiness agentorretailar, 2. 2 eee 1 2 
c) Pricing information a ok aPNGia etd out eo Ueto Mel atatiiee eT, alee aed Ste irste % geht seal eee ane 1 2 
G) Details concerning the physica! characteristics of the work... .......0.....00.- 1 2 
@) Adescription of the story line or plot... 0. ees 1 2 


f) Names of other individuals or organizations involved in creation of the work which were 


not available from the registration information..............--... 0 ....---.- 1 2 
Q) How similar to (or different from) another work the work in question was............ 1 2 
h) “Death: dates ssn take bag ee Se ek Bae Leiner 1 2 
WP ROU Say oes fries Soothe srar a ile Soe pasta, Rote cmae wae baeee ect see tales tel acto, Hara sebteetat eas een 1 2 
]) Procuction or performanceinformation.. 2.0.0... ce ee eee 1 2 
k) Other (DESCRIBE): 
les 1 2 
E9. Did you affempt to obtain this other information from other sources? (CIRCLE 1 OR 2.) 
MOS ire tel Shad Sor Ria ters Hecate Wane ae eee te, Sha ees Nae EATS 1 
ING eri a)ans he eae be RG GG ae ete ae al lh ew dep re woaeade mete mies Mihadntee seuueth yee 2 SKIP TO #E13 
E10. What other sources of information did you contact? (CIRCLE 71 OR 2 FOR EACH INFORMATION SOURCE.) 
Other sources of information? Yes Na 
a)o The Creator. lek ees eel a tag a, Secale, Ac bawlor a cuomenete ea tgadeon oer 1 2 
b) The owner (mot the creator]... ee ee 1 2 
c) Atrade association... 6... te ee een 1 2 
d) Anindustry directory... 0.00... 00. ee ee eee ens 1 2 
e) Abusiness or legal representative of the creator or Owner... ee ee 1 2 
f) Court TEGOPIS:. 2 sick he Pes Hike eee beet este Sn Eee Hae eee’ Beane WOR Doane 1 2 
g} A computerized database... 0.2... eee ee 1 2 
h) AL DIB cee ete on ear oe dake Se ae oes Ble ed bate ea 1 2 
|) Other(s) (DESCRIBE): 
1 2 
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F3. 


' SECTION F 
FOREIGN COPYRIGHT EXPERIENCE 


Heve you, your company or law firm done copyright business or been involved in a copyright dispute outside the United States in the 
last 5 years? “Copyright business”’ includes but is not limited to seeking, obtaining, or granting licenses or other transfers of rights: 
“copyright dispute’’ involves being or representing a party in a copyright controversy (whether or not a lawsuit was filed). (CIRCLE 
1 OR 2). 


INO eis loach Bh ed ay eed et ee heat ctf pod 4 ee ea kad honda ge ear oe 2 SKIP TO #F9 


tn what countries has your company or law firm done copyright business or been involved in a copyright dispute in the las! 5 years? 
(PLEASE CIRCLE ALL APPROPRIATE CODE NUMBERS.) 


Country: Code Number 
Cama éii3. 63. De aoe. he a Mie eA ah re PD Ry Be ed oe RAR Aa Ea 4 
MEXICO? 5-8 onic ag toet ed eb, he pie ara eee a Poe ened eo te a aes ee dade oer 2 
United: - Kingdom. 2.5:0.< gucci GS eee ae A Aa pride Sie Boe Rob, OE a Pee wa 3 
FBC Os 0 2s. Ne sea devee Nod Piey hi, BIRO Blea bw SUES ard eee Nee Waa Siete a a agi’ Bales y 4 
WE Germany Socio tne Sone Reed eed ea eet Nae eld ate aed Bea aes 5 
Swede. os ice oe Se Ree Aether s & Seba e at Ginsah ee eas Sek 6 
AUST lai. eee es ee eo Rn hea oo ee ea ses p pea ee ow bah a Ode a yt 7 
aD AM: 2 vey hp esbhitlehs Byte ekae ect dah tte thee Aone aes 2 yt See 8 
Other European (specdy)_ 8 
Other Asian: (Specify) == a i 10 
Latin American (Other than Mexico) (specify. 11 
African (specify)_- wk 12 


Within the same 5-year period, in any country, were you or your organization ever compelled (by law or universal business practice) - 
or did you or your organization ever elect to use thal country’s registration, recordation, or Geposit system (whether public or 
private) with respect to any type of copyright or design business? (PLEASE CIRCLE 1. 2, OR 3). 


Ves: ‘compelled... «ccc sks BA Ghee eee BR, Sas ea Se ee ee 1 
VES GIOCIEO yo soces chars heaven dhe nile Sy Eee ot ard Sew ah ee ta edie ies She Perego oct SAE dd She hoe 2 
INO Fine ee as ag Be, cide EE hn aie gh eeso ace ata ae hie cee aes al EPP Ms AUS Mee aC 3 SKIP TO 4F5 


F5. Please identify the foreign country where, in the past 5 years you or your organization have done the most copyright-related 
business. (INSERT CODE FROM QUESTION F2.) 


Country: 
NOTE: THE REMAINDER OF SECTION F REFERS TO YOUR OWN PERSONAL EXPERIENCE AND OPINIONS, 


F6. How much experience have you personally had in conducting copyright-related matters in the country identified in #F5. (PLEASE 
CIRCLE 1, 2,3, OF 4.) 


NOG 55/6 oi a ices thtace Secacngeicl ied Elsa es Sioa Sp eae eae Rea ae ere Melk ade see Wig 1 
SOK ese ter Sheed ace eR Ree iedns Leck Leet Way ook Latte eee O8 2 
Moderales. 85 ttiiiae fase i eee ele Ae, As A ae Be oaks Bade ee eee 3 
EXMOnSIVG: 2 hatchet) Kotak alae tere tek Sawa We bl aha eee Weare 6 Sate Sree ies 4 


F7. Based on direct of mdirect experience, please compare certain aspects of performing copyright! business in the United States with 
performing similar business in the country identified in #F5. (CIRCLE APPROPRIATE CODE NUMBERS. } 


Aspect of Performing U.S. No Substantial U.S. Not No Opinian/ 
Copyrigh! Business Superior Ditference inferior Applicable Don’: Know 


Ease of datermining ownership of 


copytight 1 2 3 7 8 
Usefulness/reliability of 

registration System 1 2 3 T 8 
Cost of using registration system 1 2 3. 7 8 


Usefuiness/reliability of 
tecordation system 1 2 3 7 8 


FB. Based on direct or indirect experience, please compare certain aspects of parforming copyright business in the United States with 
performing similar business in the country identified in #F5. (CIRCLE APPROPRIATE CODE NUMBERS.) 


Aspect of Conducting us. No Substantial us. Not No Opinion/ 
Copyright Litigation Superior Difference inferior Applicable Don't Know 


Minimum administrative burden 
on access to court 1 2 3 7 8 


Proof of creation easy in court 1 2 3 7 8 


Proof of ownership easy in 
court 1 2 3 7 8 


Defense against claims 
facilitated by record of : 
registration or ownership 1 ‘ 2 s 7 8 


FQ. Please indicate whether you believe national libraries’ collections should be built predominantty by a legal deposit requirement, 
taxation, or by both. (CIRCLE 1, 2, OR 3.) 


A legal deposit requirament.. 2. ee eee eee ee eee 1 
WEMMION hk So So ras | eee Bik eee oleh aie ree eel eet Le Rare waned ee 2 
Both:.. esis ert erat enw etal we be elle ee ed be gia Mag le eee ea 3 
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Fg. 


Please renk those criteria which contributed to your anSwer (o #F 13 “RANK THE AVOST IMPORTANT AS “1"_ NEXT AS “2." ETC.) 
Cost 


Unitormlity of Records 


_—___Reliability of Records 
—__Litigation Considerations 


____Other (Describe). 


REMEMBER THAT YOUR IDENTITY AND ANSWERS WILL BE KEPT STRICTLY CONFIDENTIAL. ANSWERS WILL BE REPORTED 
ONLY IN AGGREGATED FORM. FOR PURPOSE OF POSSIBLE PHONE FOLLOW-UP, PLEASE PROVIDE YOUR NAME, TITLE, NAME 
OF FIRM AND TELEPHONE NUMBER. 


FI5. 
F18. 
Ft7. 
F18. 
F19. 


Name: 


Your title: 


Name of firm: 


Telephone number: 
Thonk you. Please retum this questionnaire with any extra comments your may wish to make to: 
King Research, inc.. P.O. Box 4709, Rockville. Maryland 20850 
THANK YOU VERY MUCH 


AND 
HAPPY HOLIDAYS! 
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APPENDIX B 


LIST OF INDIVIDUALS INTERVIEWED IN ENGLAND, FRANCE AND SWEDEN 


ENGLAND 
J.M, Aubrey David Hill 
Courtalids, Ltd Deparhment. of Trade 
P.O. Bax 16 Films Branch 
Foleshill Road 2816 Millbank Tower 
Coventry CV6 5AE Millbank 
England [T] Loman [MP] 


Oscar Beuselinck 
Wright & Webb 
Syrett & Sens 

10 Scho Square 
England 


Professor W.R. Cormish 

London School of Ecmanics 
& Political Science 

Houghton Street 

England [C] 


Ms. Gillian Davies 

Assistant Director-General 

Intemational Federatian of 
Producers of Phonograms 
& Videograms 

123 Pall Mall 

England 


Mr. W. Howarth, Design Agent 
United Africa Company 

U.A.C,. House 

Blackfriars Road 

England 


Ken lL. Maidment, President 

British Film & Television Producers 
Association, Ltd. 

Paramount House 

162-170 Wardour Street 

England [MP] 


Roger Phillpot 
Department of Industry 
Roan 612, Ashdawn House 
123 Victoria Street 
England 


R.J. Wats, Designs Registry 
State House - Roam 328A 


High Halbom 
England 
FRANCE 

M. Gabriel Amrand Emil Le Bris 
Goldsmith, Delvolve & Associates Symdicat ds Auteurs et Conpositeurs 
Societe d' Advccats 80, xue Taitbout 
4 Avenue Van Dyck 75441 Paris [C] 
75008 Paris [T] 
Ms. Gerald Bigle Michel Neny 


Centre Internaticnal du 
Droit de l'Audiovisuel 
75 Boulevard Malesherbes 
75008 Paris [MP] 
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Conseil en Brevets D'Inventio 
29, Rue Cambacereés 
75008 Paris 


APPENDIX B (continued) 


M. Jacques Bodels 

Goldsmith, Delvolve & Asscciates 
Societe d'Advccats 

4 AVenue Van Dyck 

75008 Paris [T] 


Thierry Desummant 
Avocat a la Cour 
Docteur en Droit 

10, Boulevard Suchet 
76016 Paris [MP] 


M. Jacques Dragne. Director 

Institut Natinal de la 
Propriete Industrielle 

26 bis rue de Leningrad 

75800 Paris [TJ 


M. Wladimir Duchenin 

Directeur General 

Societe pour Ja Protection 

des Dessins et Modeles 

12, rue Hemmer 

75009 Paris {T] 

M. Lazare 

Confederation des Travailleurs 
intellectuel 

i, Rue de Courcelles 

75008 Paris [C} 


Klas Holming, Director 
Federation cf Swedish Theaters/ 
Teatramas Riksforbund 

Bax 1720 

8-111 8 Stockholm [MP] 


Lars Holmquist 
Patentbyra AB 
P.O. Bax 4289 
S-203 14 Malmo 4 
Sweden [T] 


ROLE Larssqm 
Berglunds Advckatbyra 
Box 1330 

111 83 Stockholm 


JA. Phillippe 

Centre National de la 
Cinematographie 

11, rue Galilee 

75116 Paris [MP] 


M. Pinsccn 

Association de Recherche Eccnonique 
en Propriete Intellectuelle 

et Transferts Techniques 

75008 Paris [T] 


Monsieur Rogard 

Secretaire General 

Chambre Syndicale ds Producteurs 
de films Francais 

5, rue du Cirque 

75008 Paxis [MP] 


Mr. Rene Thevenet 

Association Francaise des 
Producteurs de Films et de 

Programmes Audiovisuels 

50, Avenue Marceau 

75008 Paris 


M. Gerard Valter 

Chef du Departement juridique 

Centre Natinale de la 
Cinematograephie 

12, rue due Lubeck 

75784 Paris ([MP} 


SWEDEN 


A. Henry Olsson, Legal Adviser 
Ministry of Justice 

Divisio for Intermatiqnal Affairs 
Rosenbad 4 

$-103 33 Stockholm 


Ulf Payron, Legal Adviser 
Swedish Televisiqm Corporatian 
S-105 10 Stockholm [MP] 


Stig Thorsam 
Textil radet 
Blasieholmsgaten 5 
103 23 Stockholm 
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Mats Mullem (Attomey) Claes Uggla and Vera Smith 
Adolf Ghmans Advckatbyra AB Patent - OCH Ragistreringsverket 
Box 1703, S-111 87 Stockholm [MPJ102 42 Stcckholm [7 
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APPENDIX C 


EXAMPLES OF QUESTIONS ASKED ABOUT EUROPEAN INTELLECTUAL 
PROPERTY SYSTEMS IN THE U.S. COPYRIGHT OFFICES'S 
COST-BENFFIT STUDY OF COPYRIGHT FORMALITIES 


King Research, Inc. 


In this pilot study for the U.S. Copyright Office, we are comparing 
the U.S. system of “copyright formalities” with the 
"formality-free" systems of England, France, and Sweden. The 
copyright formalities we are considering include registration, 
Geposit, the use of the copyright notice, and the registration of 
transfers of ownership. The two industries we are considering as 
examples of the different uses of copyright formalities are the 
motion picture industry and the textile/fabric design industries. 


Sometimes European copyright systems are referred to as 
“formality-free" systems since the exercise of the copyright in 
these countries is not dependent upon the performance of 
"formalities" such as registration or deposit. Still, some 
European systems may exist which are similar to copyright 
formalities. Possible examples of such systems are registration 
systems which are designed to support taxation or licensing. What 
registration systems exist in your country to support ownership or 
business transactions involving motion pictures or textile designs? 
Are such systems operated by the government or by other agencies? 
How are they funded? Are they connected with copyright in any way? 


One frequently=cited benefit of the U.S. copyright registration 
system is that the U.S. Copyright Office's registration file 
provides a single location where the ownership of specific 
intellectual properties can be traced. If your country does not 
have a single registration system for identifying ownership of 
individual motion pictures or fabric designs, how do potential 
purchasers or licensees investigate the ownership of such works? 


In the United States, attorneys can become involved at all stages 
of the copyright process, including (1) the initial registration of 
the work, (2) licensing or transfers of ownership, or (3) legal 
action in copyright infringement cases. As a result of this, U.S. 
attorneys also become involved in the use of copyright formalities. 
In your country, what is the role of the legal profession 
concerning copyright? Are there kinds of copyright questions or 
disputes which are ordinarily settled by government officials or 
magistrates without the use of your country's court systen? 


4. 


APPENDIX C (camtinued) 


In the United States, visual designs or patterns which are printed 
on, or woven into, fabrics can be protected by the U.S. Copyright 
Law. The U.S. Copyright Office has developed appropriate 
registration and deposit systems for handling such designs. How is 
the protection of such designs handled in your country? If there 
is a registration or examination process which supports the 
protection of fabric designs, to whom should we speak to obtain 
details on how this system operates, how much it costs, and who 
uses it? 


Does your country have a deposit system for motion pictures or 
fabric designs? Is the system voluntary or mandatory? Who 
operates the deposit system? Is it connected in any way with 
copyright, design protection, or patent laws? 


In a U.S. court of law, the existence of a copyright registration 
certificate can Serve as “prima facie" evidence of copyright 
ownership. One benefit attribute? to this use of the registration 
certificate is that it makes it easier in court for an owner to 
prove ownership. In your country, what kinds of documentary 
evidence, if any, are used in court to prove ownership? 


In your opinion, what are the particular cultural or historical 
characteristics of your country which account for the differences 
between your system and the U.S. system of copyright formalities? 


